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Statement of Questions Presented 


1. Whether the Fifth Amendment guarantee against self- 
incrimination wes violated when a person in jail under formal 
charges awaiting action by the Grand Jury was called by the 
Government to give evidence before the Grand Jury, and whether 
the ensuing indictment was invalid, 


2. Whether unconstitutionally obtained Grand Jury 


testimomy could be used at a trial to impeach a defendant, 


3. Whether a defendant who had testified on his own 
behalf could properly be cross-examined by both prosecutor 
and judge as to whether he would or could present supporting 


witnesses, 


& Whether the evidence was sufficient to sustain a 
finding that the appellant Mackey knew that his use of a car 


was unauthorized, 


S. Whether the jury should have been instructed that a 
verdict of guilty could be returned if the appellants should 
have known their use of an automobile was unauthorized, even if 
they did not actually know their use was unauthorized, 
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JURISDICTIONAL STATEMENT 


| 
Appellants, defendants below, were indicted (JA ) 
and tried in the District Court for the District of/ Columbia 
for violations within the Dstrict of 22 D.C.Cc. §2204 
(unauthorized use of vehicle). The Court below had juris- 
diction under 18 U.S.C. §3231 (1958), and entered finol 
judgments of conviction on November 2, 1962 (A T2-73). This 
Court has jurisdiction under 28 U.S.C. §1291 (1958), 
In response to petitions filed on November 2, 1962, 
the District Court granted leave to appeal in forma pauperis. 
JA 14 _° Hence, this appeal has been taken in compliance 
with Fed, R. Crim, P. 37. | 
STATEMENT QF CASE | 
Grand Jury Proceedings. Appellants were arrested on 
June 24, 1962, At the tine of the arrest, the appellant 
Stevens was driving a 1962 Chevrolet in which the appellant 
Mackey was a passenger, The next day, they were charged with 
unauthorized use of an automobile by a formal Complaint filed 
in the District of Columbia Municipal Court by the percatine 
officer, Charles R, McClung, of the District of Columbia Police 
Department. JA_A ae) : 
Bail was set at $2,000 for Stevens and $1,000 for Mackey, 


Appellants were unable to post bond in these amounts end were 


sis 


thus in jail awaiting action of the Grand Jury when, on 
June 11, 1962, Mackey was brought by the Government before 
ea Grande Jury. Without the edvice of counsel, Mackey took 
the stenc before the Grand Jury end only then was informed 
by a Government attorney that he did not have to give 
evidence. JA 3 ~f ~ He testified at length " concerning 
his extensive association with Stevens on the day of the 
arrest, his presence in the car at the time of the arrest, 


end other matters in which the jurors were interested. 


Thereafter, the Granc Jury returned a single indictment, 


filed on July 16, 1962, against both appellants for unauthorized 
use of an automobile. 

Appellants seasonably moved the District Court to Aoi 
the indictment on the ground that it was based on testimony 
obtained by the Grand Jury in violation of Mackey*s con- 
stitutionel rights egainst self-incrinination, The aero. 
relief was denied by Judge McGuire before the trial and by — 
Judge Schweinhaut on September 28, 1962. Tr. 4; JA 9,2 - 
On December 27, 1962, upon consideration of a motion by 
present counsel, Judge Holtzoff ordered thet the transcript 
of the Grand Jury proceedings in Cr. No. 615-62 (Grand Jury 
No. 691-62), i,e. the Grand Jury proceedings in this case, 
be produced and certified to this Court as a supplemental 


record on appeal, The Government refused to produce anything 


more than Mackey's Grand Jury testimony, claiming it had not 


approved the motion because it thought the motion sought only 


Mackey's testimony, Thereafter, on January 5, 1963, a motion 
to obtain the remaining portions of the Grand Jury trenscript, 
in compliance with Judge Holtzoff*s order or, alternatively, 
as an original matter, was filed in the District Court and 
a hearing was scheduled in open court before Judge Schweinhaut 
(who had presided at the trial but had not been BUCH GEES on 
December 27, 1962) for January 10, 1963, at 10:15 A. Me 
Less than five minutes before this motion was heard, 
appellants counsel was informed by a Memorandum of Opposition 
and comments by counsel for appellee that said counsel had 
recently obtained an audience before Judge Holtzoff and that 
Judge Holtzoff had, on the morning of January 10, 1963, 
entered an order narrowing his order of December 27, 1963 
so thet it covered only Mackey's testimony. Neither oppor- 
tunity to appear before Judge Holtzoff nor notice of a pro- 
ceeding before him had been given appellants counsel. 
Appellants? counsel then urged Judge Schweinhaut to 
order production of the remaining Grand Jury minutes as afi 
original matter, This request was denied. Consequently, 
the present record on appeal contains an incomplete report 


of the Grand Jury proceedings in this case. 


Trial Proceedings, At a joint trial, Mackey testified 
that, when arrested, he anc Stevens had been going to Mackcy*s 
fetherts house anc nowhere else. In order to impeach Mackey, 
the proseaztor then read parts of his testimony before the 
Grand Jury which suggested that the appellants had intended 
to go to Baltimore after visiting Mackey's father. Tr. 161-62. 
(JA 449-49 }. ‘Objection wes made to this use of the Grand 
Jury testimony end the trial judge indicated that he would 
allow no further’ use of the Grand Jury testinony for impeach- 
ment, However, the jury wes not instructed to disregard 
portions that had been read anc Mackey*s request for an 
opportumity to explain the apparent inconsistency of his 


Grand Jury testinony with that given at the trial was not 


granted, Tr. 162-66 (JA. AY- =A: 


Stevens testified at the trial that a man naned Johnny 


tHlliems had loaned him the car during a sidewalk conversation 
that was heard by persons other than Stevens ond Willians. 

The prosecutor was allowec, over objection, to int errogate 
Stevens as to whether he would produce any of these other 
persons or Johnny Williams to testify in Stevens’ behalf and 
as to why Stevens did not have any of them present at the 


court room at thet time, Tr. 122-26 CA Al -4 | ). 


Counsel for Mackey seasonably moved for judgment of 


acquittal for insufficient evidence of guilt at the close of 


Ean 


the Government's case and at the close of the trial, Tr. 85, 


186 (JA 3/ ). Essentially, the cvidence egainst Mackey 
showed only that the 1962 Chevrolet had been taken by someone 
without the owner*s consent between 1:30 and 2:30 a.m, on 
June 24, 1962, that Mackey and Stevens had been together for 
most of the evening of June 23-24, that Mackey and Stevens 
indicated at the time of the arrest and at the trial that they 
had separated for approximately 15 minutes around 3:30 to 4:00 
otclock on the morning of the 24th and that Stevens then 
returned with the Chevrolet to the restaurant where Mackey 
was waiting and told Mackey that a friend of Stevens, Johnny 
Williams, had loaned him the car, and that Stevens and Mackey 
were proceeding to Mackey*s- father's house when arrested 35).35.47 
about 4:15 a.m, See Tr, 21, 42-45, 101-103, 160- él (Al 3, Fea) Kral). 
The trial judge denied these motions. | 

At the close of the trial, defense counsel requested 
the trial judge to instruct the jury that the Governnent 
must prove beyond a reasonable doubt the presence of a 
criminal intent or guilty mind, The judge refused to Give 
this instruction as framed. Tr. 165-86 Ga SQ__). Instead, 
he instructed the jury, inter alia, that the ae 
should be found guilty if they were not justificd in believing 


that they were authorized to use the car. Tr. 231-34 


cn ll-b3_», 


The jury found both appellants guilty and, on November 2, 
1962, the trial jucge sentenced both to a term of imprison- 
ment of 16 months to & years. JA 3 e On the same 
cate, he grentec Leave to appeal in forma pauperis to both 
appellants. On November 206, 1962, and January 10, 1963 present 


counsel were appointed by this Court for these appeals. 


STATUTE INVOLVED 
Any person who, without the consent of the owner, shall 


take, use, operate, or remove, or cause to be taken, used, 


operated, or removec from a garage, stable, or other building, 


or from eny place or locality on @ public or private highway, 
park, parkway, street, lot, field, inclosure, or space; an 
automobile or motor vehicle, an¢ operate or drive or cause 
the seme to be operated or driven for his own profit, use, 

or purpose shall be pumished by a fine not exceeding one 
thousand dollars or imprisonment not exceeding five years, or 
both such fine and imprisonment, Act of Feb. 3, 1913, 37 
Stat. 656, ch. 23, §1, 22 D.C.C. §2204 (1961). 


STATEMENT OF POINTS 
1. Since Mackey was 2 aefendant against whom an in- 
dictment was being sought, the Constitutional guarantee 
against self-incrimination protected him from being called 
to testify before the Gran¢ Jury, and the ensuing indictment 


was invalid. 


2. Grand Jury testimony obtained in violation of 
Mackey’s rights against self-incrimination could not properly 
be used to impeach him at the trial. 

3, Cross-examination of Stevens by the prosecutor and 
the judge as to whether corroborating witnesses would be 
produced presented a prejudicial probability that the jury 
would conclude that the burden of proof was on Stevens. 

4, The evidence was insufficient to establish beyond 
a reasonable doubt that Mackey knew th t his use of the car 


was unauthorized. 


5. The trial judge erred in indicating to the jury that 


in order to find appellants guilty it was not necessary to 
find they knew their use of the car was unauthorized, but 
that it was sufficient to find they should, as reagonable 


| 


men, have known their use was unauthorized. 


SUMMARY OF ARGUMENT 
I. The Fifth Amendment guarantee against self-incrimination 

not only protects a defendant from being compelled to answer 
specific questions but extends to protection from being called 

to testify. Such protection is necessary when one/is a de- 
fendant; once called to testify, a defendant who refuses to 
answer a specific question on the ground that the answer would 
tend to incriminate him would in fact be incriminating himself, 


at least in the view of lay fact finders. This is| especially 
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true of appearances before grand jurors, who operate informally 
end without the supervision and guidance of a judge, and 
before whom a defendant would be appearing without the as- 
sistance of counsel. In this case, the appellant Mackey was 
in fact a defendant in the Grand Jury proceeding to which he 
was called to testify since he was then in jail under formal 
charges awaiting action of the Grand Jury. The testimony 
given by him before the Grand Jury thus was unconstitutionally 
obtaineé, anc the ensuing indictment which followed was 
inevitably based in part at least upon his testimony. The 
in@ictment accordingly was invalid and could not authorize 

the conviction of either appellant. 

Il. Mackey testified at the trial in his behalf, and 
his credibility was an important issue, The prosecutor 
effectively used excerpts from Mackey’s unconstitutionally 
obtained Grand Jury testimony to impeach him, Moreover, the 
prosecutor thus was able to inform the jury that Mackey’s 
defense had already been presented to one jury and rejected 


by it when it indicted him, In response to objections, the 


judge only forbade additional use of the Grand Jury testimony, 


and did not caution the jury to disregard the portions they 
had heard, and such caution would have been of dubious 
efficacy in any event, Mackey*s Grand Jury testimony should 


not have been used for any purpose against him since it was 


unconstitutionally obtained, and he was prejudiced by the 


| 
use that was made of it. | 


III. On direct examination, Stevens testified that he 


had left Mackey at a restaurant and had gone to seek out 


his cousin whose car he hoped to torrow and that he | inquired 


| 
of a group of men standing on a street whether they had seen 
his cousin, and that Johnny Williams, a memter of this group, 
had loaned him the Chevrolet upon learning that Stevens wished 
to borrow a car and that Stevens' cousin did not seem to ke 
available. Both the prosecutor and the judge cross-examined 
Stevens as to whether he was going to produce as witnesses 
any members of this group, thereby implying that Stevens was 
under an obligation to establish his innocence and that he 
was to te found guilty unless he came forward with pdditional 
witnesses. Such cross-examination was improper Pacaese it 
posed a substantial risk that the jury would conclude that 
the burden of proof was upon Stevens, a conclusion which 


would affect their consideration of the issues throughout 


the trial and which could not te erased ty a formal state- 
ment at the close of the trial on the judge's part that the 
prosecution did of course have the burden of proof. 

IV. The prosecution was required to prove beyond a 
reasonable doubt that Mackey in fact knew that his use of 


the car was unauthorized. The evidence on this issue 
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favoring the Government showed essentially that Mackey had 
spent most of the severel hours preceding his arrest with the 
driver of the car’ at the time of the arrest, the appellant 
Stevens; that the owner of the car had not authorized them to 
use the car; that at the time of arrest the driver did not 
have a key to the car; that the car had no front License plate 
and that 2 stolen plate was on the back of the car. It was 
undisputed, however, that no key was needed to operate the 
car, a Chevrolet, and that Mackey neither had a driver's 
license nor knew ‘how to drive, and there was no evidence 

that Mackey knew that Stevens did not have a key, that proper 
license plates were missing, or that Mackey had -een with 
Stevens when Stevens acquired possession of the car. Only 

ty impermissible conjecture could a jury conclude beyond a 
reasonable doubt that Mackey knew either that the car wes 


stolen or simply that his use was unauthorized. 


Vv. The prosecution was required to prove that the 
appellants actualiy knew that their use of the automobile 
was unauthorized. It was error for the trial judge to 


refuse to instruct the jury that this was required, and to 


instruct the jury instead that they should find the appel- 


lants guilty if they found the appellants should have known, 


as a reasonable man would have known, that their usé was 


unauthorized. 


ARGUMENT 


MACKEY WAS A DEFENDANT IN THE GRAND JURY PROCEEDING 

TO WHICH HE WAS CALLED TO TESTIFY, AND CONSEQUENTLY 

HIS TESTIMONY WAS OBTAINED IN VIOLATION OF THE | FIFTH 

AMENDMENT . 

At the outset we present what this Court has designated 
ta serious constitutional question," whether the Fifth Amend - 
ment provision that no person shall te compelled to'te a 
witness against himself in any criminal case is violated when 


one against whom an indictment is teing sought is brought 


before a Grand Jury and examined there. See Powelliv. United 


States, 96 App. D.C. 367, 226 F.2d 269 (1955). This Court 


| 


there stated that 


On the one extreme it would seem to te clear 
that a prosecutor could not even call to the 
stand in a criminal trial the person being 

tried. On the other extreme it would seem to 


be clear that a person summoned to appear 
before a Grand Jury could not validly ignore 
the subpoena merely because an indictment 
egainst him might eventuate from the inquiry. 
Somewhere between the two extremes is a linc, 
No doubt it would be a boon to prosecutors if 
they could summon before a Grand Jury a person 
against whom an indictment is being sought and 
there interrogate him, isolated from the pro- 
tection of counsel and presiding judge and 
insulated from the critical observation of the 
public, But there is a serious question 
whether our jurisprudence, fortified by con- 
stitutional declaration, permits that procedure. 
Id, at 274, 


We submit that the point at which the Government could no 
longer call Mackey to the stand was passed in this case long 
before he appeared before the Grand Jury, 

It is settled that a grand jury proceeding is a criminal 
case within the meaning of the Fifth Amendment, See, ¢.fe, 
Counselman v, Hitchcock, 142 U.S. 547 (1892). It is also 


settled that, at least at the trial stage of a criminal case, 


the Constitution prohibits, as compelling testimony, the 
Government's calling of 2 defendant to the stand, Powell 

ve United States, supra. There is of course sound reason for 
this rule. Once a defendant takes the stand, he can refuse 
to answer 2 question only if he states that the answer would 
incriminate him, The mere assertion of this privilege before 
a lay fact-finding body destroys the privilege’*s value, and 
2a defendant who is subjected to questioning is compelled to 


be and is a witness against himself, regardless whether he 


answers a question or asserts his privilege. It would be 
fanciful to suggest that the danger that trial jurors will 
equate assertion of the privilege with an ecuisston of guilt 
can be allayed by a cautionary instruction by the judge that 
they are not to draw this inference. It would be even more 
fanciful to suggest that grand jurors, operating informally 
and without the supervision or guidance of a juage, woule not 
also draw this inference, See, Sofie ,commonwealth v. Bane, 

39 Pa, De & C. 664 (1940); Annote, 38 A.L.R. 24 225, 291 
(1954), We submit that, for one against whom an indictment 

is being sought, the Fifth Amendment is an effective safeguard 
against self-incrimination only if it prevents the Government 
from bringing him to the witness stand, This is particularly + 
true because the grand jury need only find probable cause 

that the defendant is guilty, rather than guilt beyond a 
reasonable doubt. Certainly the grand jurors would find 
probable cause presented by a defendant's statement that he 
would not answer a question because to answer would tend to 
incrimimte hin, 


Of course many grand jury investigations are general 


inquiries that could not be effectively conducted if persons 


could refuse even to appear because there was a remote possi- 
bility that they might be incriminated by their testimony. 


It has thus been necessary, as this Court noted in the Powell 
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case, to draw a line indicating when the Fifth Amendment does 
ond does not prevent the Government from calling a person 
before 2 ¢rend jury. The line that has most often been 
@rawn, ond one which we submit has much practical good sense 
to commend it, is whether in fact the person called is a 
éefendant in (or a party to} the grand jury proceeding. See, 
eef-, Orfiel¢, The Federal Grané Jury, 22 F.2.D. 343, 431-32 
(1959). Some courts have held that in effect one is a 
defendant whenever the grand jury investigation is directed 


against or focused upon that persone. See, e€.%., United 


States v. Edzerton, 80 Fed. 374 (D. Mont. 1897); People v. 


Seaman, 174 Misc. 792, 21 N.Y.S. 24 917 (Sup. Ct. 1940); 
People v. Bermel, 71 Misc. 356, 128 N.Y. Supp. 524 (Sup. Ct. 
1911); cf. United States v. Grossman, 154 F, Supp. 813, 816 
CO.N.J. 1957).2/ Others have phrased the test more restrictive- 
ly as whether the person calicd was alreacy subject to formal 
charges. See, United Stetes v. Lawn, 115 F. Supp. 674 
(S.D.N.Y. 1953); c£. United States v. Scully, 119 F. Supp, 225 
(S.D.N.Y. 1954), afftd, 225 F.2d 113 (2d Cir.), cert. denied, 
350 U.S. 397 (1955). 


1/ At times, state court decisions on state constitutional 
questions may have but little weight in a’decision of a 
federal constitutional question, However, the problem of 
self-incrimination has been such a basic one in our 
jurisprudence, and state and federal constitutional 
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The foregoing authorities demonstrate that on July 11, 


1962, when he was called before the Grand Jury, Mackey was a 
defendant in or a party to the proceeding before es He was 
the subject of a formal Complaint of unauthorized use of an 
automobile, and was being held in jail specifically to await 
grand jury action in his case, See JA a-5 - An indict- 
ment was in fact then being sought egainst him, See Tr. of 
Mackey*s Grand Jury testimony, pp. 1-4 (JA = ). 

It is immaterial that he was not subpoenaed; he was in 
jail and such process would have been a futility. Taylor 
ve Commonwealth, 274 Ky. 51, 118 S.W. 24 140, 142 (1938). 
This was tacitly recognized by the Government in this case, 
The prosecuting attorney stated “for the record" that Mackey 
had not been subpoenaed, but that "there was a request made 
to the members of the jail that he be brought up to ice if he 
would testify.and, of course, he was fully advised by Mr. 
Stevas, the Grand Jury assistant, prior to any testimony he 
gave." Tr, 167—¢t—— ee Morcover, it should be 
noted that at this time Mackey lacked the eaten and 


contd, 

y guarantees against self-incrimination have derived so much 
from a common heritage that it is proper and desirable 
to consider decisions in all the American jurisdictions in 
a case involving this guarantee. See Counselman v,. 
Hitchcock, 142 U.S. 547, 584-85 (1892). Moreover, the 
propriety of calling a defendant before a grand jury has 
apparently been’ involved in only a few federal cases, see’ 
United States v. Scully, 225 F.2d 113, 116 (2d Cir. 1954),° 

e the state cases on this point are much more numerous, 
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advice of legal counsel, He did not have an opportunity to 


consult counsel between the time notice was sent to the jail 
to bring him before the Grand Jury and his appearance before 
that body. In fact, the District Court did not appoint 
counsel for Mackey until July 18, 1962, two days after the 
indictment was returned. It is true that a prosecuting 
attorney told Mackey he need not testify, but this advice was 
rendered after Mackey had been placed on the stand, see 

JA. 3-H » when, as has been shown, exercise of Fifth 
Amendment rights not to answer would undoubtedly have been 
incriminating, Mackey was informed that the Grand Jury was 
investigating the charges against himself and Stevens, and 
that the Grand Jury wanted to hear what he had to say; as a 
practical matter, he then had no choice but to testify. See 
Ibid, His testimony accordingly was obtained in wiolation 
of his constitutional right not to be a witness against 
hinself, 

Mackey*s testimony before the Grand Jury cannot be 
pessed off as inconsequential or unrelated to decision of the 
Grand Jury to return the indictment. He testified, inter 
alie, that he had been with Stevens for most of several hours 
preceding the arrest, that he was in the car at the time of 
the arrest, and thet he and Stevens intended to use the car 
to go to Baltimore, The questions asked by the Grand Jurors 


—2s)— 


confirm the fact that they considered this testimony material 
on the issue, inter alia, whether Mackey was a casual passenger 
in the car or might have been associated with the taking of 
tha cars SeclMadiayiGJucirs slOk (GM Meee 

The fact that it is not possible to say definitely what 
the Grand Jurors were thinking when Mackey was called or 


what role his testimony played in their decision to return 


a true bill is not significant. Nor is it necessary to make 


a definitive showing of actual adverse effect following the 
reception of unconstitutionally obtained evidence; it is 
enough to show, as the record in this case does shone that 
such evidence has been obtained and that it may have affected 
the Grand Jury*s decision. See Taylor v. Comommreagetn 274 
Ky. 51, 118 S.W. 24 140, 143 (1938). The basis of the present 
objection to the indictment is that Mackey's rights against 
self-incrimination were violated in the Grand Jury proceedings 
that led to the indictment. This defect is sufficient to 
invalidate the indictment; a constitutional guarantee as basic 
as the right against self-incrimination deserves Liberal pro- 
tection by the courts. See, @efoy United States v. Scully, 
225 F.2d 113, 116 (24 Cir.) (Fronk, J., concurring), cert. 
denied, 350 U.S, 897 (1955); United States ve Lawn, 115 F. 
Supp. 674, 677 (S.D.N.¥. 1953); United States v. Edg erton, 

80 Fed, 374 (D. Mont. 1897); Annot., 38 A.L.R. 2a 225, 290 


(1954). 


It is immaterial for purposes of Steven's appeal that 
Mackeyts and not his own constitutional rights were violated, 
Only a single indictment was returned, an indictment that was 
fundamentally defective because it may have been based in 
part upon unconstitutionally obtained evidence, C£. People 
v. Bermel, 71 Misc. 356, 128 N.Y. Supp. 524, 528 (Sup. Ct. 
1911). No conviction based on such en indictment can be 
sustained. See, e.g., Nanfito v. United States, 20 F.2d 376 
(8th Cir. 1927) (indictment based on testimony of wife of a 
eodefendant -- who pleaded guilty -- in violation of co- 
defendant's marital privilege could not sustain a conviction); 
United States v. Rubin, 218 Fed. 245 (D. Conn, 1914); cf. 
United States v. 5 Cases, 179 F.2d 519, 523 (2d Cir, 1949), 
eert, denied, 339 U.S. 963 (1950). Accordingly, we submit 
that both convictions should be reversed and the indictment 


quashed, 


II. MACKEY'S IMPROPERLY OBTAINED GRAND JURY TESTIMONY 
SHOULD NOT HAVE BEEN USED TO IMPEACH HIM, 
If it be assumed for present purposes that Mackey*s 
Grand Jury testimony was obtained in violation of his rights 


against self-incrimination, it follows that it could not 


properly be used to impeach him, See Taylor v. Commonwealth, 
274 Ky. 51, 118 S.W. 2d 140, 144 (1938); cf. Mapp v. Ohio, 
367 U.S. 643 (1961). 


Since Mackey*s defense was that he believed he had been 
authorized to use the car, his credibility was a material 
issue for the jury. His Grand Jury testimony was used ina 
manner that nay have substantially impeached hin. There 
seemed to be a conflict between his statement at the trial 
that when arrested he had been going only to his father's 
house and the excerpt from his Grand Jury testimony read by 
the prosecutor indicating that Mackey had intended ‘to go to 
Baltimore after visiting his father. Tr. 161-62 cant) >. 

It is true that in response to objections the trial judge 
banned continued use of the Grand Jury testimony, but he 
failed to advise the jury to disregard that they had already 
heard, apparently because he was of the opinion that the 
prosecutor had not "read enouch to do any harm thus far." 

Tr, 165 (JA 4 ). But the judge himself stated that 
Mackey had been impeached by what had been read. Tr. 163 
Side) He apparently felt that the Grand Jury 
testimony could harm Mackey only if it affirmatively indicated 
his guilt. See id. However, as the prosecutor surely 
realized, the principal utility of that testimony was its 
immediate impeachment effect, which was in fact achieved,2/ 


and Mackey was prejudiced thereby. | 


1/ Mackey's request that he be et to explain his Grand 


Jury testimony, Tr. 162 (JA ), was not granted, 
| 
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The prosecution's references to Mackey*s appearance 
before the Grand Jury also had the indirect effect of pre-~ 
senting to the Petit Jury a hearsay declaration by the Grand 
Jury that Mackey was guilty. The Petit Jury surely realized 
that the defense presented at the trial by Mackey had already 
been presented to the Grand Jury, and knew that the return 
of an indictment meant that the Grand Jurors Ae SSE 2 
his defense, 


III. REVERSIBLE ERROR OCCURRED WHEN STEVENS WAS CROSS- 
EXAMINED CONCERNING HIS FAILURE TO PRODUCE CORROB- 
CRATING WITNESSES. 

Stevens testified that when he left Mackey to seek out 
his cousin to borrow his car, he inquired of a group of men 
standing on P Street close to North Capitol whether they had 
seen his cousin, that Johnny Williams, an acacetneanicen was 
a@ member of the group, and that Williams loaned him a car he 
purported to own, giving him a key for it, when he learned 
that Stevens was looking for his cousin in order to borrow a 
cer. Tr. 101-04 (JA 5S). On cross-examination, over 
objection, the montis. referring to this group, asked 
Stevens, “Have you got any of them here today?" The trial 
judge then stated, in open court, that the question was 


proper, and, "He can explain why they are not here." Tr. 


124-25 (jaA4/O- -4 ). The prosecutor continued, asking why 
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none of the group was present, and specifically why | Johnny 
Williams was not present. Tr. 125-26 (JA 4A ). The 
trial judge then joined in, asking what efforts Stevens hed 
made to contact Williams since being arrested, Tr, 133 
(JA 41-43, . | 

We submit that the foregoing questioning was prejudicial 
and shifted the burden of proof from the Government! to Stevens, 
and that formal statements by the judge at the end of the 
trial that the Government had the burden of proof could not 
undo a conclusion drawn by the jury during cross-examination 
that Stevens was guilty unless he affirmatively proved his 
innocence. It was obvious that Stevens defense depended on 
his statement that Johnny Williams loaned him the car. The 
judge indicated, in the context in which that statement was 
made, that Stevens still had some explaining to do. The 


implication was clear that Stevens was not to be believed 


unless, as was "proper," he produced corroborating witnesses, 


and it could not have failed to impress the jury. Stevens 
was unable to produce these witnesses, and thus failed to 
prove that he was not lying; he clearly was prejudiced by 
the de facto shift of the burden of proof. The trial judge 
recognized that the jury should not be allowed to draw any 
inferences adverse to Stevens from his failure to produce 


corroborating witnesses, Tr. 219-20-EEESSay but he 
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failed even to attempt to repair the damage by a cautionary 
instruction, even though the prosecutor in his summation had 
remincec the jury that it should draw such inferences, 
Tt. 2144 &—_——_.. 

The issue presented here is not whether at the close of 
a@ trial a prosecutor can simply argue to the jury that a 
defendant*s failure to call a witness peculiarly available 
to the defendant warrants as a matter of logic an inference 
that the witness? testimony would have been adverse to the 
defendant. For one thing, there was no showing that the 
missing witnesses were available at all to Stevens, who had 
been in jail for months before the trial and was not shown to 
have known the addresses or complete names of any members of 
the group other than Johnny Williams, whom Stevens attempted 
to call but without success. Tr, 133 (JA 43 ). 

Thus as a matter of logic and law this inference was 


impermissible. See Billeci v. United States, 87 App. D.C. 


274, 184 F.2d 394% (1950). Moreover, if Williams had appeared, 


he could have been expected to claim his Fifth Amendment 
rights against self-incrimination, No inference adverse to 
Stevens could have been drawn if Williams had appeared and 
claimed his rights against self-incrimination, id., 184 F,2d 
at 397-98; similarly, no adverse inference may properly be 


drawn from a defendant's failure to produce a witness whose 


testimony would be self-incriminating. But the primcipal 


distinction between this case and cases such as Milton v. 
z rants ; —— 


United States, 71 App. D, C, 394, 110 F,2d 556 (1940), is 
the difference on the one hand between allowing the jury to 
infer at the end of a trial that an unproduced witness would 
have hurt one party and on the other hand allowing the 
prosecutor and the judge to interrogate a defendant, who 
usually is not a lawyer conducting his own defense, as to 


why he has not produced or does not plan to produce) specific 


witnesses, thus implying during the trial that the burden of 
proof has shifted to the defendant, The inference at the end 
o£ the trial, for what it is worth, may be logical, but the 
shift of the burden of proof is impermissible, If, in this 
‘ease, there can be any doubt whether the burden of proof was 
in fact shifted, that doubt should be resolved in Stevens* 
favor; a defendant is entitled to assurance that at all times 
the burden of proof is on the Government, This assurance was 
not provided; the judge did not even provide a curative in- 
struction to overcome the effects of his and the prosecutor's 


“questioning of Stevens concerning production of corroborating 

| 

IV. THE EVIDENCE WAS INSUFFICIENT TO WARRANT A FINDING THAT 
MACKEY KNEW THAT HIS USE OF THE CAR WAS UNAUTHORIZED, 


witnesses. 


There was no question that Mackey was in the car at the 


time of the arrest and that it was being used partly for his 
benefit. Guilty knowledge by him was disputed, however 
(as it was by Stevens). 

Mackey stated that he had spent most of the evening of 
June 28-24 with Stevens, but explained that Stevens had left 
him at a restaurant for a short time around 3:30. on June 24, 


1962 to attempt to borrow a car from a relative and returned 


saying that he had been unable to Locate the relative but 

had been loaned a cer by a friend of Stevens, Johnny Williams, 
Tr. 43-44, 1hk-46 (gag, 44-45). Stevens corroborated this 
explanation, Tr. 44, 105 (JaQO-2/, 3.5). The jury was of 
course free to reject this explanation, but such a rejection 
would not supply affirmative evidence that Mackey knew that 

his use, or Stevens* aoe or Williants oo of the car was 
unauthorized, The testimony as given did not tend to establish 
guilty knowledge. Similarly, Mackey testified that the car 
keys (which did not fit the Chevrolet) that were introduced 
into evidence had been found by Stevens, Tr. 170-71 GA, SO), 
This testimony as given could not establish that Mackey knew 
use of the car was unauthorized, nor could jury rejection of 
this testimony. 

The other evidence was as consistent with Mackey's 
innocence as with his guilt, It was undisputed that he had 
not driven the car, had no driver's license, and did not 
know how to drive. Tr. 232 GA, Y ). There was evidence 
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that the car had been taken without the owner’s permission 
between 1:30 and 2:30 A.M. Tr. 15, 21 (sA/I,13_). | However, 
the owner testified that she had observed the taking of the 
car and that she had observed only one person, a ariver, in 
the car. Tr. 22-23 (JA J ). There also was evidence 
that at the time of the arrest the car had no front License 
plate and that the back plate had been taken from another 

car within the:preceding twenty-four hours, Tr, 36, 45, 63 
cal 6 Al,26). There was however no evidence that Mackey knew 
there was no front plate or that he knew the back plate was 


stolen, There was testimony that Stevens did not have a key 


that fitted the car when arrested. Tr. 39-40 (JA ) ). 
: : ; 


However, it was clear that a 1962 Chevrolet could be operated 
without a key; indeed, the trial judge judicially noticed 
this fact. Tr. 225 (JA ). Moreover, erelwes no 
evidence that Mackey knew that Stevens did not have a key. 

Such in essence was the evidence on which the case 
against Mackey amrested, Unlike ‘Stevens, Mackey mae not in 
control or possession of the car, so that no inference could 
arise from the fact that the car was recently stolen that 
Mackey knew it to be.stolen, In denying the mottonio® Mackey*s 
counsel for an acquittal at the close of the Governmen tts case, 


the trial judge stated that the jury could find that, when 


Stevens appeared with a car, "it was up to him BoE to 
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find out where Stevens got this automobile . .. that the 


circumstances are such as to have put Mackey on notice ... »” 
that Stevens' use was unauthorized Cand that thus Mackey's 
use was unauthorized). Tr. 88 GA ). The judge took 
a@ similar position when instructing the jury. Tr. 232 
(JA G2 )}. Othe other hand, the prosecutor, stressing 
the fact that Mackey and Stevens had been together, argued 
that the jury should find that Mackey aided and abetted the — 
actual theft of the car. Tr. 93-94, 190, 203-04 (593,5S3—. 
A finding against Mackey on the theory of either the 
judge or the prosecutor, or any other theory, must have rested 
on impermissible speculation./ Compare Kemp v. United States, 
No, 17251 @ec. 13, 1962 D.C. Cir.). See Tr, 195-205, 221-34 
(3a, S503). ‘There was simply no evidence that Mackey knew 
the car was stolen, At most, on the judge's theory, the 
evidence showed facts which, if they had been observed, might 
have caused an experienced driver or car owner to be sus- 
picious, There was no doubt that Mackey, a youth of twenty 
who did not know how to drive, was not such a person, Nor 
was there any evidence that Mackey took the car from the place 


Indeed, the prosecutor apparently thought so little of the 

/ judge's theory that he’ignored it in his initiel summation 
to the jury, In turn, the judge ignored the prosecutor's 
theory in his charge to the jury. 
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where the owner had parked (and locked) it. ‘There was no 


evidence that Mackey even saw the car before Stevens told 
him, around 4:00 A.M., that Johnny Williams had aed it to 
him, 

The jury was apparently asked by the prosecutor to infer 
that Stevens, who the Government claimed had no key to the 
car’, took a car on which the doors and ignition were locked, 
tr. 15, 20 (JA//-/A_), between 1:30 and 2:30 eM thet 
Mackey was with him rare although the owner had not been able 
to identify the person she saw take the car and had seen only 
one person in the car, and that approximately two hours later 
Stevens and Mackey had not yet gone to Mackey's father's house, 
although the Government urged that the car had been taken 
because Mackey and Stevens wanted to go to Baltinore (via car) 
as soon as they could get some money from Mackey's father. : 
Tr, 152, 157, 204 (J. 6 —~—,3. We subnit that the evidence, 
circumstantial as the prosecutor admitted, Tr. 214 2, 
did not warrant these inferences, and was insufficient to 
warrant a conclusion beyond a reasonable doubt that Mackey 
knew his use of the car was unauthorized, See, Cohes Kemp 
Ve United States, supra; Hammond v. United States, 75 App. 
D.C. 397, 127 F.2d 752 (1942); United States v. Maghinang, 


111 F. Supp. 760 (@. Del. 1953). Accordingly it te requested 
that the verdict of the jury be set aside and that judgment 


of acquittal non obstante veredicto should be entered and 


Mackey discharged. 


Vv. THE TRIAL JUDGE ERRED IN INSTRUCTING THE JURY THAT 
APPELLANTS COULD BE FOUND GUILTY IF THEY SHOULD HAVE 
REALIZED THEIR USE OF THE CAR WAS UNAUTHORIZED. 

One of the most fundamental principles of criminal law 


is that, in the absence of express legislative directives, 


the prosecution must show, in order to convict one of a crime, 


both a guilty act anc an actual guilty state of mimd ac- 
companying that act. See Morrisette v. United States, 342 
U.S. 246 (1952). When, as usually is the case, a guilty 
state of mind must be shown, it is not enough to show merely 
that ea defendant should, as an ordinary reasonable man, have 
possessed that state of mind, See, e.f-, Stone v. United 
States, 167 U.S. 178, 188-89 (1897); People v. Mason, 97 N.¥.S, 
2a 462, 465, 198 Misc. 452 (Co, Ct. 1950); Commonwealth Ve 
Welansky, 316 Mass. 383, 55 N.E. 2d 902 (1944), Actual 
absence of a guilty state of mind is not properly a matter 

of defense; presence of a guilty state of mind is an element 
of the prosecution’s case to be proved beyond a reasonable 
doubt. hen the offense charged is unauthorized use of a 
vehicle, or aiding and abetting thereof, the state of mind 
that must be shown is a realization that use was unauthorized; 


it is not enough for the prosecution merely to show use of a 
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car, See Kemp v. United States, No. 17251 (Dec, 13, 1962 


D.C. Cir.) 

The trial judge was requested to instruct the jury in 
effect that the prosecution was required to prove a guilty 
state of mind beyond a reasonable doubt, and that it should 
return a verdict of not guilty if it should find an innecent 
state of mind, i,e., a belief that use was authorised by the 
owner, See Defendant's Instruction No, 1; Tr. 184-86 
nly — , ). This the judge refused to do, deferring, to some 
extent, to the prosecutor's objection that the proposed in- 
struction required proof of “criminal intent or guilty mind," 
Tr. 184-85, 15 =. 

The judgets charge indicated that the jury was to find 
appellants guilty even though it found appellants in fact 
believed their use was suthorized, if it also found that the 
appellants were not justified or reasonable in so believing. 
Addressing his remarks specifically to Stevens, he stated 

if you do decide he was given the car 
by” Williams, then you will consider whether 
the circumstances of the whole transaction 
were such as to warrant him under the cir- | 
cumstances to justify him in believing that 
Williams had a right to lend him the car, 

; Tr. 231 (JA ). 

Then, turning to the case against Mackey, he added 
Did he have reason to believe that someone | 


had loaned this car to his friend Stevens? | 
If he, as a reasonable person, was justified 


in believing that there was authority given 
by someone authorized to give the ca®.. . 
then he had a right to be driving it. 

Tr. 232 GA = ). 


Reiterating this point, he concluded his charge as follows: 


Thus if either one of these defendants, if you 
believe had reason and did in fact believe, 

end had reason to believe, that he was authorized 
on one han¢ to drive the car, and on the other 
hand, to use it in the sense of being a knowledge- 
able passenger, if you have a reasonable doubt 
about it, your verdict must be not guilty as to 
each of then, 


If you find that neither one of them were justified 
ané if you are satisfied beyond a reasonable doubt 
thet neither one of then had a right or authority 
to drive that car, then your verdict must be 
guilty coeee Tr. 233-34 Gn Ge). 


The jury could not have failed to conclude, as indeed 
the judge intended them to conclude, that the appellants could 
be found guilty for not having been as alert and perceptive 
as en ordinary reasonable man would have been, and for not 
having realized that the persons who purported to authorize 
them to use the car lacked authority to do so when a reasonable 


men would have so realized, It is submitted that our law does 


not make inadvertence, lack of perception, or mere negligence 
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acrime, The jury should have been unequivocally instructed, 
as defense counsel requested, that a verdict of guilty could 
be based only on a finding that the appellants in fact knew 
that their use was unauthorized, The instruction as given 
amounted to prejudicial error which, either alone or in 
eombination with the other errors asserted above, warrants a 


reversal and a new trial. 
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VI. CONCLUSION, 


For the foregoing reasons, we submit that a judgment 


of acquittal non obstante veredicto should be entered as to 
Mackey, Stevens? conviction should be reversed Cand Mackey's, 
if no acquittal be granted him), the indictment quashed, and 
the appellants discharged. If that relief be denied, we 
submit that a new trial for each appellant should be suas 
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QUESTIONS PRESENTED 


1. If a prospective defendant voluntarily appears and testi- 
fies before the grand jury, does that fact invalidate any subse- 
quent indictment returned against him? If not, can his 
testimony before the grand jury be used to impeach his incon- 
sistent testimony at trial? 

2 If a defendant takes the stand at trial, may he be ques- 

' tioned by the prosecutor and judge concerning his knowledge of 
the whereabouts of individuals whom he claims will support his 
alibi? 

| 3.Ina prosecution for unauthorized use of a vehicle, is there 

' sufficient evidence that the passenger knows that the use of the 
car is unauthorized where the car is being operated without a 
key, where the passenger and the driver have been continuously 

"together from the time the vehicle was stolen until the time of 
their arrest, and where there are still other circumstances which 
are inconsistent with the passenger’s innocence? 


4. In a prosecution for unauthorized use of a vehicle, are 
_ instructions concerning criminal intent correct where the gen- 

eral thrust of the charge is that the jury must determine 
on the basis of reasonable inferences that can be drawn from 
all the evidence in the case whether the defendants had guilty 
knowledge that their use of the vehicle was unauthorized? 


a) 


Counterstatement of the Case. 
Statute and Rule Involved 
Summary of Argument. 
Argument: 
I. Appellant Mackey’s Voluntary Statements Before The 
Grand Jury Did Not Invalidate The Indictment Returned 
Against Him. Moreover, The Transcript Of His Testi- 
mony Before The Grand Jury Could Be Used To Impeach 
His Testimony At Trial. 
II. When Appellant Stevens Took The Stand At Trial, It Was 
Proper For Both The Judge And The Prosecutor To 
Question Him Concerning His Knowledge Of The Where- 
abouts Of Individuals Whom He Claimed Would Support 


III. The Evidence Was Sufficient To Support The Conviction Of 
Appellant Mackey. 

IV. The Instructions Adequately Informed The Jury That 
Criminal Intent Was A Necessary Element Of The Crime. 
The Jury Was Also Provided With Correct And Adequate 
Standards To Guide Them In Their Determination Of 
Criminal Intent. In Any Event, Appellant’s Failure To 
Object To The Instructions At Trial Bars Them From Ob- 
jecting Now 
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United States Court of Appeals 


YOR THE DISTEICT OF COLUMBIA CIRCUIT 
Nos, 17426 and 17427 


Joun A. Mackey, RicHarp STEVENS, APPELLANTS 
v. 


Unrrep StaTes oF AMERICA, APPELLEE 


APPBAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellants Stevens and Mackey were indicted on July 16, 
1962, for unauthorized use of a vehicle (J-A. 7). They were 
tried by jury and found guilty on September 28, 1962 (Tr. 
235). Each were sentenced to 16 months to four years impris- 
onment (J.A.72-73). This appeal followed. 

After his arrest, but prior to his indictment, appellant 
Mackey, the passenger in the car, appeared before the grand 
jury. He was cautioned at length of his right not to testify ; 
that anything said before the grand jury could be used against 
him at trial; and he was further advised that the fact that he 
might testify would not entitle him to an immunity ef any kind 
(J.A. 4-5). Thus warned, Mackey nevertheless elected to be a 
witness. He was subsequently indicted along with Stevens, 
the driver of the car. 

te ay 
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At trial, the evidence showed that Mrs. Gertrude M. Lewis, 
the complaining witness, parked her 1962 Chevrolet in the 
vicinity of Neal and Staple Streets about 1:00 am. on the 
morning of Sunday, June 24, 1962 (J.A. 10). She locked the 
ignition, rolled up the windows, locked the doors, and then 
went into her house (J.A. 11-12). Between 1:30 am. and 
2:30 a.m. she heard her car motor start (J.A. 13). She looked 
out the window to see her car being driven off (J.A.11). Mrs. 
Lewis said that she could not tell how many people were in the 
car; she could only see the driver (J.A. 13). The theft was 
immediately reported to the police (J.A. 14). Mrs. Lewis 
knew neither Mackey nor Stevens nor did she give them per- 
mission to use her car (J.-A. 11). 

About 4:15 am., Officers McClung and Samsock of the 
Metropolitan Police Department noticed appellants driving 
a car which was subsequently identified as the car which had 
been ‘stolen from Mrs. Lewis (J.A. 12,16). Their attention was 
attracted by the fact that the car was being operated, contrary 
to law, with only one District of Columbia license plate dis- 
played (J.A. 16). When the police stopped appellants, Stevens 
was driving (J.A. 17). He could produce no registration card 
for the automobile (J.A. 17). Officer McClung further noted 
that although the motor of the vehicle was running, there was 
no key in the ignition switch (J.-A. 18). He asked Stevens if 
he had a key for the car. Stevens indicated that he did. “So, 
he reached in his pocket and pulled out a big chain of keys. 
‘There were approximately 25 assorted keys, for all different 
makes of autos” (J.A. 18). The keys apparently would not 
lock the ignition (J.A. 18). Stevens and Mackey were 
arrested (J.A. 19). 

The license tag on the car was traced to a vehicle owned by 
Mrs. Catherine Warren (J.A. 21). She lived at 1448 Park 
Road, Northwest (Tr. 60). She remembered seeing the tag 
on her car on Saturday (J.A. 26). 

Stevens took the stand at trial. He said that he was with 
Mackey practically all day on Saturday, June 23, 1962 (J.A. 
39). Mackey also took the stand and confirmed the fact that 
he was with Stevens all Saturday afternoon and evening, and, 
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in fact, almost all Sunday..morning until the time they were 
both arrested (J.A. 45, Tr. 149-152, 168-172). 

Part of this time was spent at Mackey’s house at 1107 Fourth 
Street, Northeast, approximately 14 blocks from the area where 
Mrs. Lewis’ car was'stoten (Tr. 115, 149, 151). Appellants also 
said that they went to a restaurant at 14th Street and Park 
Road, Northwest. This was only a block from the residence of 
Mrs. Warren whose stolen license plate was found acteched to 
thevehicle.. (J.A.39, Tr. 116, Tr..151.) 

Stevens claimed that an acquaintance of his, Johnny Wil- 
liams, loaned him the Chevrolet about 3:30 Sunday morning 
in the presence of a group of people on North Capitol Street 
(J.A. 34-35, 40). He said that he did not know anybody in 
the group by a name other than a nickname (J.A. 41). 
Stevens said that his purpose in borrowing the car was to drive 
Mackey to his father’s house in the Southwest (Tr. 130, J.A. 
45). According to Mackey’s story, at the time Stevens was 
borrowing the car from Williams on the street, he waited in a 
carryout shop nearby (J.A. 44). 

Stevens claimed that he was given a single key to operate 
the car and that this key was in the ignition at the time of their 
arrest (J.A. 35-36). He did not “recall” having a ning of keys 
(J.A. 43). Nor did he recall his convictions for unauthorized 
use of a motor vehicle in 1955 and 1957 (J.A. 39). Mackey, 
on the other hand, testified that Stevens did have the ring 
of keys; that they had found the keys together earlier that 
day and that they had intended to look in the newspaper to 
see if anybody had lost them (J.A. 50). He also said that s 
key was in the ignition of the car when he and Stevens were 
stopped by the police (Tr. 170). 

Stevens testified that he had known Johnny Williams about 
five years and that Williams lived at 50 O Street, Northwest 
(J.A. 34). Stevens’ aunt, Mrs. Ella Lyons, testified in rebuttal 
that she had lived at that address until it was condemned in 
October, 1961 (J.A.51). She said she never knew any Johnny 
Williams (J.A. 52). 
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STATUTE AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 2204 provides: 


Any person who, without the consent of the owner, 
shall take. use, operate, or remove, or cause to be taken, 
used. operated. or removed from a garage, stable, or 
other building. or from any place or locality on a public 
or private highway. park, parkway. street, lot, field, in- 
closure. or space. an automobile or motor vehicle, and 
operate or drive or cause the same to be operated or 
driven for his own profit. use. or purpose shall be pun- 
ished by a fine not exceeding one thousand dollars or 
imprisonment not exceeding five years, or both such fine 
and imprisonment. 


Rule 30. Federal Rules of Criminal Procedure. provides: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At the 
same time copies of such requests shall be furnished to 
adverse parties. The court shall inform counsel of its 
proposed action upon the requests prior to their argu- 
ments to the jury, but the court shall instruct the jury 
after the arguments are completed. No party may 
assign as error any portion of the charge or omission 
therefrom unless he objects thereto before the jury re- 
tires to consider its verdict, stating distinctly the matter 
to which he objects and the grounds of his objection. 
Opportunity shall be given to make the objection out 
of the hearing of the jury. 


SUMMARY OF ARGUMENT 
I 


After his arrest, appellant Mackey voluntarily appeared 
before the grand jury. After being exhaustively warned of his 
right to refrain from testifying, he nevertheless elected to be a 
witness. These circumstances did not invalidate the indict- 
ment subsequently returned against him. 
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‘When Mackey aguin elected to take the stand at trial, he 
did so at the risk of impeachment by his prior inconsistent 
statements made to the grand jury. However, in this case, the 
use of the grand jury minutes for impeachment was not, in fact, 
prejudicial. Moreover, the issue was not preserved for appel- 
late review by appropriate objection. 

II 


Appellant Stevens testified at trial that he borrowed the 
stolen car from one Williams, thinking Williams was the owner. 
He claimed there were several witnesses to this transaction. 
Under these circumstances, it was not error for the prosecutor 
or the trial judge to ask Stevens if he knew the names or 
addresses of any of these individuals; nor was it error for the 
progeeutor to point out to the jury that Stevens had failed to 
produce any of the witnesses whom he claimed could corrobo- 
rate his alibi. 

II 


There was sufficient evidence to justify a jury finding that 
Mackey, the passenger im the car, had guilty knowledge that 
the vehicle was being operated without the consent of its 
owner. Mackey admitted that he was continuously in the 
company of Stevens, the driver of the car, during the period 
of time when the car was originally stolen. During this came 
period of time both Mackey and Stevens were together in the 
general vicinity where the car was illegally taken; they were 
also together in the immediate vicinity where the license plate, 
found bolted to the car they drove, was reported missing. 
When Mackey was arrested in the car, it was being driven 
without an ignition key. Mackey’s evasive and intentionally 
unclear testimony at trial was further evidence of his guilty 
state of mind. 

IV 


The trial court’s instructions adequately informed the jury 
that criminal intent was a requisite element of the crime 
charged. The term “guilty knowledge” is an acceptable 
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expression of criminal intent. The court correctly charged 
that the appellant's mental posture was to be determined on 
the basis of the reasonable inferences that could be drawn from 
all the evidence in the case. Moreover, if the court’s charge 
is to be interpreted to mean that the appellants could only be 
exonerated if their belief that they were authorized to use the 
car was founded in reason. that too was correct: only a reason- 
able mistake of fact is a defense to a crime of general criminal 
intent. In any event. no objections to the instructions were 
made at trial and none should be heard on appeal. 


ARGUMENT 
I 


Appellant Mackey’s voluntary statements before the grand 
jury did not invalidate the indictment returned against him. 
Moreover, the transcript of his testimony before the grand 
jury could be used to impeach his testimony at trial 


United States v. Scully, 225 F. 2d 113 (2d Cir. 1955) demon- 
strates that 2 prospective defendant in a criminal case may be 
summoned to testify before a grand jury provided he is warned 
of his right against self-incrimination. It is noteworthy in 
this regard that proceedings were initiated against appellant 
Mackey by a complaint filed in Municipal Court (now denomi- 
nated the Court of General Sessions). There, the presiding 
judge. in his capacity as a committing magistrate, was charged 
with the duty of informing Mackey that he was “not required 
to make any statement and that any statement made by him 
may be used against him.” Rule 5(b), Federal Rules of Crim- 
inal Procedure. Also, according to custom in the Court of 
General Sessions, counsel are appointed to represent defend- 
ants at every preliminary hearing. The custom was followed 
in this case. and Mackey apparently had an opportunity to 
consult with his court-appointed attorney (J.A. 4). 

When Mackey appeared before the grand jury he thus had 
already been warned once, and possibly twice, of his right to 
remain silent. At the grand jury, Mackey was warned again 
in the clearest possible terms. The record shows that the fol- 
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lowing colloquy took place between Mackey and Mr. Stevas, 
the Assistant United States Attorney: 

Q. Mr. Mackey, today you are in the Grand Jury 
Room, and the people sitting here are Grand Jurors and 
I am one of the Assistant United States Attorneys, and 
this Jury is considering a case-against Richard Stevens 
for unauthorized use of an automobile, and in this you 
also were arrested and are being held in jail charged 
with this offense. Do you understand that?—A. Yes, sir. 

Q. You understand where you are?—A. Yes, sir. 

Q. Now, the purpose for bringing you here is that it 
appears that you were a passenger in this car and that 
there may be some indications that you are innocent of 
this charge. We cannot promise you anything and you 
do not have to testify here. The Constitution of the 
United States provides that you do not have to testify 
to anything that would incriminate you and make you 
appear to be guilty. Now, if you want to testify the 
Jury is willing to listen to you. They may ask you ques- 
tions and then they will decide what they are going to 
do in the case. You do not have to testify. but if you 
do testify the Jury could still indict you and you might 
go to trial, and whatever you say here could be used 
against you, either here or at trial. On the other hand. 
after listening to you, they have the option of letting 
you go free or making you a defendant. So the choice is 
entirely up to you. If you want to tell them what you 
know about the case you can doso. That’s the question, 
what do you want todo? * * * 

A. * * * Thad a statement of facts, which I failed 
in trying to get it here to the Grand Jury, which ex- 
plained just, as I say, my side of the story from my 
understanding, from my viewpoint. 

Q. Do you want to tell them that?—A. Yes, sir. I 
can still tell them that. It is the same thing. 

Q. If you want to tell them that they'll listen to you, 
but if in your statement you say things that may in- 
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ceimminate-youshey cA: COOsider cARs AEN YORNOO 
A. Iunderstand that too. 
Q. So, you understand no one is promising you that 
you are going to go free?—A. No, sir. 
Q. ‘And anything you sey here can be used against 
you too?—A. (Nods head.) (JA. 3-4.) 
No clearer waiver of the right against self-incrimination could 
be established than the waiver which appears on the face of 
this record. 

An indictment founded upon the voluntary testimony of 
3% prospective accused before a grand jury is valid. United 
States v. Cleary, 265 F. 2d 459 (2d Cir., 1959). In Cleary, the 
accused, who had been arrested on a mail theft charge, appeared 
before a grand jury pursuant to a subpoena. After being ad- 
vised that he need not answer incriminating questions, he testi- 
fied at length, deeply incriminating himself. The Second Cir- 
cuit held that an indietment founded upon sueh testimony was 
valid in every respect. 

It is also clear that the Government had a right te impeach 
the testimony of Mackey at trial by eonfronting him with in- 
consistent statements made to the grand jury. In Pittsburgh 
Plate Glass Co. v. United States, 360 U.S. 395, 404 (1959) the 
four dissenting justices, who argued for greater defense access 
to grand jury minutes, noted: 

It is apparently standard practice for Government attor- 
neys to use grand jury minutes in preparing a case for 
trial, see United States v. Procter & Gamble, 356 US. 
677, 678, in refreshing the recollection of Government 
witnesses at trial, see United States v. Socony Vacuum 
Co., 310 U.S. 150, 233, and, where the need arises, in im- 
peaching witnesses at trial, see United States v. Cotter, 
60 F. 2d 689. [Emphasis supplied.] 
The Cotter case, cited by the Supreme Court, involved seven 
defendants, three of whom had testified before the grand jury. 
The Government impeached the testimony of all three at trial 
by use of grand jury minutes. United States v. Cotter, supra. 
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“An accused is not compelled to testify but if he does, he is 
‘compelled’ to tell the truth at the risk of impeachment by what 
he has said on some other occasion. * * *” Bernard Smith v. 
United States, No. 16,913, D.C. Cir., decided December 13, 1962. 
* Tn any event, the use of the grand jury minutes here was not 
prejudicial; nor was the issue preserved for appellate review 
by appropriate objection. 

Mackey testified at trial that he intended to go to his 
father’s house on the night of his arrest (J.A. 47). The prose- 
cutor read an excerpt from the grand jury minutes indicating 
that Mackey had previously stated that he intended to go to 
‘Baltimore after visiting his father (J.A. 47-48). Mackey’s 
attorney himself said: 

I don’t believe the statement he just read impeaches 
him. There is nothing there that is contradictory to the 
present testimony (Tr. 163). 


Mackey’s attorney objected not to the use of the grand jury 
minutes for impeachment purposes, but only to further ques- 
tioning concerning Baltimore, a subject which he claimed to 
have been exhausted (Tr. 163). Counsel for Stevens simply 


asked that nothing Mackey said to the grand jury be introduced 
into evidence if it incriminated Stevens (J.A. 49, Tr. 162, 165). 
The judge then ruled that no further use, at all, should be made 
of the grand jury minutes at trial (J-A. 49). Appellants thus 
were granted more than they deserved or had requested.’ 


’ Appellants claim in their brief that Mackey was not permitted to explain 
any apparent inconsistency between his testimony at trial and his testi- 
mony before the grand jury. The fact is that Mackey's attempt at expla- 
nation was interrupted by counsel for the defense; "his own attorney then 
forectosed further discussion by claiming the subject matter of the alleged 
inconsistency had already been exhausted. Neither Mackey nor his repre 
sentative thereafter requested a further opportunity to explain the incon- 
nistency. 
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II 


When appellant Stevens took the stand at trial, it was proper 
for both the judge and the prosecutor to question him con- 
cerning his knowledge of the whereabouts of individuals 
whom he claimed would support his alibi 


It is an established principle of law that if a witness is 
peculiarly available to one side in a criminal case, that side’s 
failure to produce the witness gives rise to an inference that his 
testimony would be unfavorable. It is also established that it 
is fair argument for the other side to bring this inference to 
the attention of the jury. Milton v. United States, 110 F. 2d 
556.71 App. D.C. 394 (1940) ; United States v. Cotter, 60 F.2d 
689 (2d Cir., 1932). Cf. Lawson v. United States, 101 US. 
App. D.C. 332, 248 F. 2d 654 (1957). 

In this case, Stevens testified that he had borrowed the stolen 
car from one Johnny Williams. He also said that at the time 
he borrowed the car, a group of people were present and wit- 
nessed the transaction. None of the individuals appeared in 
court to corroborate Stevens’ story. 

On cross-examination, Stevens testified that he knew these 
people in the group only by nicknames and he did not know 
their addresses (J.A. 40-41). In response to several questions 
posed by the judge, Stevens claimed that he had tried unsuc- 
cessfully to contact Williams through his sister, that he had 
caused a subpoena to be issued for him, and that he was 
hampered in his efforts to contact Williams by reason of his 
incarceration pending trial (J.A. 42-43). Appellant now 
claims he was prejudiced by the questions which elicited these 
responses and he especially urges that it was error for the trial 
court to participate in the questioning. 

Aside from the obvious lack of prejudice in the questioning 
as a whole, both the prosecutor and the court had a right to 
determine through interrogation whether there would have 
been any factual basis for instructing the jury on the legal sig- 
nificance of missing witnesses? Moreover, the right of a trial 
judge to intervene in the interrogation of a witness is well 
settled. Glasser v. United States, 315 U.S. 60, 82 (1942); 


? The instruction ultimately was not given. 
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Griffin v. United States, 83 U.S. App. D.C. 20, 21-22, 164 F. 2d 
903, 904-905 (1947). In Griffin, the defendant was the witness 
who was interrogated from the bench. There, as here, the 
exchange was actually beneficial to the defendant. In both 
instances, the accused was enabled to give a logical response 
concerning a troublesome aspect of his case. 164 F. 2d at 904. 

Appellant also objects to the statements of the prosecutor 
in closing argument. Initially. the prosecutor made no refer- 
ence to missing witnesses. Counsel for Stevens. however. saw 
fit to revive the issue. He told the jury: 


And furthermore, the prosecutor has, of course, implied 
that John Williams should be here today. But let us 
assume you or I were John Williams and you or I had 
taken a car that didn’t belong to us and we figured it 
is hot, or something, and we loaned somebody that car 
and didn’t tell them anything about it and they got 
arrested. If I were John Williams I would get out of 
town. I wouldn’tstay around. 


In rebuttal, the prosecutor made the statement: 


* * * and as to John Williams, none of these people 
are here today; none of these people whom he claims 
he was talking to * * * outside on the street, none of 
those people are here today. He doesn’t even remember 
their names. He says they are associates of his. He 
distinguishes between associates and friends. He 
doesn’t even have their names and he doesn’t have any 
of them here today, nor is Johnny Williams here. a 
witness on the part of the defense, is not here. 

I should think you would like to have heard from 
John Williams. 


The prosecutor’s rebuttal argument went to Stevens’ credi- 
bility in general as well as to his failure to produce witnesses. 
The Government was under no compulsion to accept as true 
Stevens’ claim of lack of knowledge of the names and addresses 
of the alleged bystanders. As to the failure to call “Johnny 
Williams”, both sides of that question were adequately pre- 
sented to the jury and the prosecutor did not exceed the bounds 
of fair argument. 
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TH 


The evidence was sufficient to support the conviction of -. 


appellant Mackey - 


Appellants apparently concede that there was sufficient evi- 
dence to support the conviction of Stevens, the driver of the 
car. Only the sufficiency of the evidence against Mackey, the 
passenger. is contested. 

There can be no dispute concerning two of the three elements, 
of the charge against Mackey: he was shown to be a passenger 
im-a car that was being operated for his use, to transport him 
from the Northwest to his father’s home in the Southwest; and 
the car was. in fact, operated at that time without the consent 
of theowner. The-controversy centers around the proof of the 
mental element of the crime. The issue is. whether there was 
evidence that Mackey had knowledge that the ear was being 
driven without the authorization of its owner. Dh 

Viewing the evidence most favorably to the Government, the 
circumstances indicating Mackey’s guilty knowledge .were 
these: both Mackey and Stevens admitted that they had been 
continuously together all Saturday afternoon, Saturday night. 
and early Sunday morning until the time of their arrest.’ 
They testified that during this time, they had been in the 
vicinity where the car was originally stolen. They also ad- 
mitted being in the vicinity where the stolen license plate, 
which was found bolted to the car, had been taken. The trial 
judge instructed the jury that the inference arising from the 
possession of recently stolen property could be applied only 
against Stevens, the driver. However, in view of the fact that 
Mackey had been in the company of Stevens at the time when 
the property was stolen, the jury would have been justified in 
believing that Mackey had knowledge of the theft. 

Allen v. United States, 103 US. App. D.C. 184, 257 F. 2d 188 
(1958) confirmed a conviction for aiding and abetting the un- 
authorized use of a vehicle on the grounds that the accused. 

*Of course, both appellants claimed that they separated for 10 or 15 


minutes while Stevens borrowed the car from Johnny Williams. However, 
the jury was free to disbelieve that story in its entirety. 
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who had merely been near the car at the time of his arrest, was 
shown to be previously acquainted with the driver. If prior 
acquaintance, standing alone is sufficient to sustain a verdict 
of guilt, then this case is clear. In this case, Mackey was 
actually with the driver of the car at the time the vehicle was 
reported stolen. 

Mackey was found riding in the vehicle at the time of his 
arrest and the vehicle was then being driven without the igni- 
tion key. ‘In Kemp v. United States, No. 17,251, D.C. Cir., 
decided December 13, 1962, this Court was careful to point out: 
“Gray. [the driver] did not own the car in question or any car, 
although he had the car keys in his possession.” [Emphasis 
supplied], slip opinion at p. 2. Thus, in Kemp, the operation 
of the vehicle was, to all outward appearances, normal, regular 
and legal. Here, however, the vehicle was being operated 
without a key. Here, the outward appearances led to the op- 
posite conclusion: the operation of this vehicle was irregular, 
abnormal and illegal. 

In Kemp, the passenger’s story “was not contradicted.” In 
this case, Mackey’s testimony was contradicted by the arrest- 
ing officer and his own accomplice. Furthermore, Mackey’s 
answers were generally evasive and seemed intentionally 
unclear. This, too, was evidence and certainly it was an indi- 
cation of Mackey’s guilty state of mind, the very issue in 
controversy. 

The foregoing circumstances constituted ample evidence to 
support the jury’s belief that Mackey had guilty knowledge of 
the unauthorized use of the car. 


IV 


The instructions adequately informed the jury that criminal 
intent was a necessary element of the crime. The jury was 
also provided with correct and adequate standards to guide 
them in their determination of criminal intent. In any 
event, appellants’ failure to object to the instructions at 
trial bars them from objecting now 


Appellants attack the instructions to the jury; they rely on 
Morisette v. United States, 342 U.S. 246 (1961). Their claim 
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is that the instructions did not adequately inform the jury 
that criminal intent was a ‘constituent element of the crime 
with which they were charged. 

Although the crime of unauthorized use of a vehicle as pro- 
scribed by statute does not expressly include any mental ele- 
ment, Morisette teaches that statutory crimes with common 
law roots require by implication an “evil-meaning mind” as 
well as an “evil-doing hand.” In any event, it had already 
been decided by this Circuit that the crime of unauthorized use 
of a vehicle condemned in 22 D.C. Code 2204 contemplates 
an element of general criminal intent. Proctor v. United 
States, 8 US. App. D.C. 341, 177 F. 2d 656 (1949). 

At trial, an instruction was tendered on behalf of appellant 
Stevens requesting that the jury be instructed that the Gov- 
ernment must prove criminal intent in order to establish 
Stevens’ guilt (J.A. 64). The instruction was denied as framed, 
but the trial judge promised to give it in substance (Tr. 185). 
In his charge he formulated the issue in terms of “guilty know]- 
edge”: he told the jury that the “basic question” for their 
decision was whether the appellants had guilty knowledge 
that the car had been stolen (J.A. 63; also J.A. 62). 

In Morisette, the Supreme Court acknowledged that the 
term “criminal intent” was not a shibboleth of exclusive appli- 
cation. “* * * courts of various jurisdictions, and for the 
purposes of different offenses. have devised working formulae, 
if not scientific ones. for the instruction of juries around such 
terms as ‘felonious intent,’ ‘criminal intent’ * * * [and] 
* * * ‘guilty knowledge’ * * *. By use or combination of 
these various tokens, they have sought to protect those who 
were not blameworthy in mind from conviction of infamous 
common law crimes.” [Emphasis supplied] 342 US. 246, 
252. In this jurisdiction, the term “guilty knowledge” has 
been traditionally and currently associated with the crime of 
unauthorized use of a vehicle. Gilbert v. United States, 94 
US. App. D.C. 321, 215 F. 2d 334 (1954); Kemp v. United 
States, supra. The trial court’s charge utilizing this term 
both complied with Morisette and followed the decisions of 
this Court. Moreover, counsel at trial were apparently satis- 


15 


fied with the charge as given, and no objection was noted on 
the basis of the phraseology employed, nor upon any other 
ground. 

The attack on the instructions on appeal, however, goes still 
one step further: appellants claim that the trial judge allegedly 
misinformed the jury that appellants’ guilty knowledge of the 
unauthorized use of the car would be established if the jury 
found that a reasonable person would have had such knowledge 
under the circumstances. 

The real import of the charge, however, was that appellants’ 
knowledge or intent had to be derived from a consideration of 
objective facts. The jury question posed by the trial court was 
this: in view of all the circumstances of this case, was it rea- 
sonable that the appellants in fact believed that they had the 
owner’s consent to use this car? 

It has been said that “the devil himself knoweth not the 
mind of man.” Leland v. Oregon, 343 U.S. 790, 803 (1952). 
The trial court instructed: 


You cannot read the mind of another person. So all 
you can do is take the circumstances of the whole situa- 
tion and reach an answer from that. (J.-A. 63). 


The jury was not asked to speculate what a reasonable man 
would have known; they were merely asked to consider what 
the facts gave these appellants reason to know. The term 
“reasonable,” as used by the trial court, consistently referred 
to the reasonable inferences that could be drawn from the sur- 
rounding circumstances.‘ The entire inquiry, as directed by the 
trial court, was aimed at the ultimate question, “was the state 
of mind innocent?” (J.A. 63). The trial court’s instruction 
constituted nothing more than an application of familiar prin- 
ciples of circumstantial evidence. “The condition of mind is 
rarely susceptible of direct proof. * * * It may be inferred 
from outward acts and attending circumstances.” Brennan v. 


“The one exception occurred when the trial judge at one point referred 
to Mackey as “a reasonable person” (J.A. 62). This in itself, however, was 
no indication that the court felt that Mackey should be judged by the beliefs 
of a hypothetical “reasonable man.” The context of the entire charge 
demonstrates the contrary. 
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United States, 240 F. 2d 253, 260 (Sth Cir., 1957). Appellants’ 
demeanor on the stand, their apparent sincerity or lack of it, 
the internal inconsistencies of their testimony, these too were 
part of the “whole of the evidence” which the jury was in- 
structed to review (J.-A. 62). There was nothing in this charge 
which could have led to the conclusion that appellants were 
not to be judged by their own beliefs honestly entertained, but 
rather upon the discriminations of some hypothetical reason- 
able man. 

Moreover. even were that 2 compelling interpretation of this 
instruction. it was legally correct in view of appellants’ defense. 
Appellants essentially claimed a defense of mistake of fact— 
they testified that Stevens had borrowed the stolen car from 
an individual whom they had thought to be the owner. It is 
hornbook law that only a reasonable mistake of fact is a de- 
fense to a crime of general criminal intent; and unauthorized 
use of vehicle requires no special mental element. Proctor v. 
United States, supra. “If no specific intent or other special 
mental element is required for guilt of the offense charged, a 
mistake of fact will not be recognized as an excuse unless it 
was based upon reasonable grounds.” Perkins, Criminal Law, 
827 (1957). See also Hall, Principles of Criminal Law, 366 (2d 
ed. 1960); 1 Burdick, Law of Crime § 186 (1946). The Court 
of Military Appeals has recently explored this principle in 
depth. United States v. Holder,7 US.C.M.A. 213, 22C.M.R.3 
(1956). In Holder, the court relied on various federal cases 
as authority, among which were the following cases from this 
Circuit: Alezander v. United States, 78 US. App. D.C. 34, 136 
F. 2d 783 (1943); Townsend v. United States, 68 App. D.C. 
223, 95 F. 2d 352 (1938); De Forest v. United States, 11 App. 
D.C. 458 (1897). 

An analogy to the principle now under discussion can be 
found in the law of self-defense: “* * * one must reasonably 
believe he is in immediate danger of death or of grievous bodily 
harm, in order to justify a deadly assault in self-defense.” 
{Emphasis supplied.] Josey v. United States, 77 US. App. 
D.C. 321, 322, 135 F. 2d 809, 810 (1943). If an honest, albeit 
unreasonable, mistake of fact is not a defense in a homicide 
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prosecution, then a fortiori, mistake of fact which transcends 
reason should not be a defense to lesser crimes. 

In this case, the trial court, out of abundance of solicitude to 
the appellants, emphasized their alibi defense to the jury at 
great length. It was in the course of these extended comments 
concerning appellants’ alibi that the trial judge used the expres- 
sions now criticized. Regardless of the interpretation imposed 
upon them, these instructions were correct. Moreover, if the 
interpretive distinctions are critical, these were distinctions 
which could have been clarified upon timely objection. Appel- 
lants’ failure to object at trial bars them from objecting now. 
Rule 30, Federal Rules of Criminal Procedure. 

CONCLUSION 
For the reason stated, it is respectfully requested the judg- 
ment of the District Court be affirmed. 
Davin C. ACHESON, 
United States Attorney. 
Frank Q. -NEBEKER, 
Wiuram H. Cottrs, Jr., 
Rosert A. LEVETOwWN, 


Assistant United States Attorneys. 
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SUMMARY OF ARGUMENT 
I. The Fifth Amendment protects one who is a defendant not 
only from being compelled to answer incriminating questions 
but also from being involuntarily placed upon a witness stand 
and subjected to questioning. This protection is properly 


accorded one who is a defendant in a Grand Jury proceeding 


despite the fact that an indictment is an accusation rather 
than a determination of guilt. The constitutional role of the 
Grand Jury is primarily to protect individuals from being 
arbitrarily tried for serious crimes, and the constitutional 
protection against self-incrimination should mean that the 
Government cannot utilize a defendant's own testimony to over- 
come the Grand Jury barrier to bringing him to trial. 

The record is devoid of any evidence that the appellant 
Mackey waived his right not to be brought before the Grand Jury, 
and the indictment should be quashed. 


II.A. Appellants' objections to the instructions to the jury 


were preserved below, even though no objection was made after 
the instructions were given. Defense counsel had previously 
requested a proper charge on criminal intent or guilty knowledge, 
and the trial judge rejected this instruction and clearly indi- 
cated the jury would be instructed that appellants must have 
had reason to believe, as well as actually to have believed, 
that their use of the car was authorized. Both the defense's 
and the judge's position on the charge were thus well known 
when the charge was given, 50 there was no need to raise a 
purely formal and futile objection after the charge was given 
in order to preserve en issue for appeal. in any event, the 
error in the charge snovld be noticed since it was plainly 


erroneous and/or affected substantial rights. 


B. The charge as given, especially when viewed in light 
| 


of the trial judge's previously expressed position on the 
applicable law, allowed the jury to return a guilty verdict 
even if they found appellants had actually believed their use 
of the car was authorized. . 

C. The charge was erroneous since it failed to indicate 
actual knowledge that use was unauthorized was an essential 
element of the Government's case. This is not a case where 
a prima facie showing of a crime -- an evil act accompanied 
by an evil mind -- had been made out, so that an affirmative 
justification or excuse based on a reasonable mistake of fact 
was necessary to avoid a guilty verdict. Rather, the defense 
was that the evil act was not accompanied by an evil state of 
mind. The Government was obligated to show the contrary, and 


the jury should have been so instructed. 


ARGU-ENT 


MACKEY'S TESTIMONY BEFORE THE GRAND JURY WAS 

OBTAINED IN VIOLATION OF THE FIFTH ALZNDMENT. 

The Government has taken the position that a "prospective 
defendant" may properly be called to testify before a Grand 
Jury "provided he is warned of his right against self-incrimi- 
nation," Appellee's Brief 6, and that iiackey was properly 
warned of his "right to remain silent." However, the Govern- 
ment has not addressed itself to the distinction we have 
advanced between the right not to be called to testify and 
the right to refuse to answer particular questions. We submit 


that this distinction is of vital importance in the present 


case; our claim is that Mackey was improperly brought before 


the Grand Jury. 

The Second Circuit cases on which the Government relies 
are factually distinguishable and are far from dispositive of 
this claim. In United States v. Scully, 225 F.2d 113 (24 Cir. 
1955), cert. denied, 350 U.c. 897, the Court simply affirmed 
a District Court decision, 119 F. Supp. 225, that Scully was 
not a defendant when called before the Grand Jury that eventu- 
ally indicted him and that accordingly the indictment need 
not be quashed. In United States v. Cleary, 265 F.2d 459, 

460 (24 Cir. 1959), the claim advanced seemed to be simply 


that the defendant had not intelligently waived his right to 


ae 


| 
refuse to answer particular questions, rather than that he 
L 


| 
should not have been called at all. 


However, the reasoning of those cases does suggest that 
the Fifth Amendment is inapplicable to Grand Jury proceedings. 
Over Judge Frank's dissent in Scully, two judges indicated 
that the rights of defendants in Grand Jury proceedings were 
not even analogous to rights at trial, principally because 
the functions of grand and petit jurors -- “merely” to accuse, 
and to determine guilt or innocence, respectively - differed. 
In Cleary, the Court went so far as to call the Grand Jury 
"basically . . . a law enforcement agency” similar’ to prose- 
cutors and police, who are free of “court made Limitations" 
except the prohibition of physical or mental coercion. 265 
F.2d at 458-60. From these premises, it then concluded that 
only a showing of coercion in obtaining testimony before the 
Grand Jury would invalidate an indictment. : 

Historically, the foregoing view of the function of the 
Grand Jury and the inapplicability of the constitutional 
guaranty against self-incrimination is of dubious validity. 

If the Grand Jury's function is primarily a law enforcement 


one, it is the only such one accorded constitutiomal dignity 
= 


1/ That the District Judge in Cleary so viewed Cleary's claim 
is indicated by his brief reference, without elaboration, 
to the "doubtful peer ee of bringing a defendant before 
a Grand Jury. 164 F. Supp. 328, 338 (S.D.N.Y. 1958). 
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and permanence by the first ten amendments, which of course 
were adopted to increase the protection of the individual 

from the government. It is submitted that the primary function 
of the Grand Jury is to restrict the Government's power to 
bring an individual to trial on a serious charge. 

Moreover, the fact that an indictment is an accusation 
rather than a determination of guilt does not mean an individual 
has no rights against self-incrimination before a Grand Jury. 
Indeed, the Fifth Amendment guaranty has evolved from the maxim 
that "No one should be required to accuse himself."" Griswold, 
The Fifth Amendment Today 2 (1955). That a defendant at least 
has the right to refuse to answer incriminating questions before 
a Grand Jury seems conceded by all; yet if the reasoning that 
the self-incrimination guaranty was designed only for trials 
be sound, that guaranty would not authorize even such a refusal. 

The constitutional claim presented by this appeal is 
simply that (1) the guaranty against being a witness against 
oneself does apply in Grand Jury proceedings, and (2) one who 
is a defendant and states that to answer a specific question 


would incriminate him thereby does give evidence against 


1/ See, e.g., United States v. Edgerton, 80 Fed. 374 376 
u/ (D. Hont. 1897); fay Ve Commonwealth, 274 Ky. 51, 118 


©... 2a 2140, 143 ; State v. Gardner, 88 Minn. 130, 
92 N.. 529, 533 (1902). 


1 
himself. It is not an answer to this claim to say that the 


Law does not permit an incriminating inference to be drawn 
from a claim of privilege; there obviously is no way of prevent- 
ing grand jurors from drawing such an inference, which may be 
a logical inference when the question relates to a specific 
Link in an incriminating chain of caenoe Although this 
inference might not establish guilt beyond a reasonable doubt, 
it often, and probably invariably, would in fact be considered 
reasonable cause to suspect an offense and thus to return an 
indictment. Indeed, if functional differences are to be drawn 
between grand jury and trial stages of a prosecution, there is 
greater reason to protect a defendant from being brought before 
a grand jury, since his appearance and subsequent refusal to 
answer specific questions would as a practical matter be all 


KYA 
the Government need show to obtain an indictment. 


1/ This claim appears to have already been accepted by the 
Supreme Court in Lawn v. United States, 355 U.S. 339, 363 
(1958), where three Justices concurring in part and dissenting 
in part noted, "The Court appears to recognize that these 
exhibits were excludable as 'tainted' evidence, since they 
were government made copies of documents which, as held in a 
prior decision, United States v. Lawn, 115 F.Supp. 674, had 
been obtained from Lawn Lby a Grand Jury before which he was 
called when already a defendanr] in violation of his 
constitutional rights." 


See Griswold, The Fifth Amendment roday 57-58 (1955). For 
example, in the present case, whether lackey was with Stevens 
early in the evening would only be incriminating if liackey 
had in fact been with Stevens; hence a claim of privilege 
would imply an affirmative response to a question concerning 
such association. 


3/ C£. Judge Frank's concurring opinion in Scully, 225 F.2d 
at 116. 
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The Government has speculated that Mackey was warned 
of “his right to remain silent" on June 25, 1962, by a judge 
and possibly by a lawyer. Even assuming such warnings were 
given, it seems obvious that at a preliminary hearing neither 


judge nor Lawyer would have occasion to inform Mackey that he 


had a right not to be taken before a Grand Jury, the right in- 
L 


volved on this appeal. The record is devoid of any evidence 
that Haeckey was aware of his right not to appear before the 
Grand Jury, or that he waived that right. At the very least, 
Mackey should have been told before he was sworn in before the 
Grand Jury tha he did not have to appear there; an additional 
and more realistic safeguard would have been to afford Mackey 
an opportunity to consult counsel between the time he was 
summoned to appear before the Grand Jury and his appearance 
there. 

The warning accorded Hackey by the prosecuting attorney 
after Mackey had taken the stand before the Grand Jury was, 
for one thing, too late to be a warning of his right not to 
appear. And, it was, in substance, essentially only a warning 
that specific incriminating questions need not be answered, 
see JA 4-S, a right rendered worthless by violation of Mackey's 
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1/ The lawyer who represented the defendants at the preliminary 

hearing in the Municipal Court apparently represented them 
only for purposes of that hearing and did not see them before 
or after that hearing, which followed arrest by only one day, 
a Sunday. See JA 4-5. Permanent counsel for Mackey was not 
appointed until July 18, 1962, when the Chief Judge of the 
District Court signed an order appointing Bernard D. Lipton. 
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right not to appear at all. The first thing the prosecutor 


did, after the oath was administered, was to inform Mackey 
that the Grand Jury was considering a specific charge against 
him and Stevens, thus establishing a context in enrca silence 
would clearly be incriminating. A subsequent aecisign on 
Mackey's part not to remain silent cannot, we submit, amount 
to an intelligent and voluntary waiver of the right not to 
appear at all. The Government had placed him in a position 
such that, whether he did or did not testify, he would be 


giving evidence against himself. 


| 
II. THE TRIAL JUDGE ERRONEOUSLY FAILED TO INSTRUCT) THE 


JURY THAT GUILTY KNOULEDGE WAS AN ESSENTIAL ELEMENT 
OF THE GOVERNMENT'S CASE. 


A. The Objection to Instructions on Intent is! Properly 
Before this Court. 

The Government has contended that appellant's failure 
to object to the instructions when they were given precludes 
assertion of such objections on appeal, relying upon Fed. R. 
Crim. P. 30. It is true that after the instroctions were given, 
defense counsel made no objection to the judge's failure to 
inform the jury that a guilty verdict required a finding that 
the defendants actually knew their use of the car vas unauthor- 
ized. However, the trial judge had already indicated that he 
would not so instruct the jury, and objection after the charge 
was given would have been a mere futility. Before the charge 
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was given, the judge held a colloquy with all the Lawyers in 
the case, in the absence of the jury. He was requested at 
that time to give Defendant's Instruction No. 1, submitted in 
writing in accordance with Rule 30, and stating (1) generally, 
that the Government had to prove beycnd a reasonable doubt 
the presence of a criminal intent or guilty mind, and (2) 
specifically, if the jury found that Stevens believed from all 
the facts and circumstances that he had the consent of the 
owner to use the vehicle, the jury was to find him not guilty. 
JA 64. This instruction the judge erroneously refused to give. 
After indicating some agreement with the District 
Attorney's objection that the proposed instruction required 
proof of a criminal intent or guilty mind, the judge said that 
he would deny the’ proposed instruction as framed. Defense 
counsel then inquired whether he would grant it in substance 
and the judge answered, “Yes, I guess you can say in substance, 
but it won't sound like this when I give it." Tr. 185. Elabo- 
rating upon his view of the law, the judge continued that the 


defendants "cannot be convicted, either of them, if either, 


under all the circumstances had a right to believe that they 


were using that car with the authority of a person authorized 
to give that authority.” Ibid. The Lawyer who had prepared 

the proposed instruction then called the judge's attention to 
the second part of the instruction, which made no reference to 


the phrases “criminal intent" or "guilty mind" but spoke merely 


of whether Stevens believed he was authorized. The judge 


then indicated that this part of the instruction was unaccept- 


able unless it spoke of Stevens having reason to believe what 
he did believe. See Tr. 186. The judge reiterated, "He has 
to have reason to believe that he was permitted to be using 
the car, where he is the driver or an occupant of it." Ibid. 
The judge thus unequivocally indicated that he intended 
to charge the jury that it would not be enough that the de- 
fendants believed they were authorized to use the Sore but that 
they must have had reason so to believe. Accordingly, it 
would have been futile for defense counsel to have presented 
an objection when the judge proceeded to charge the jury in 
the manner in which he had previously indicated, in spite of 
objections, that he would charge the jury. The obvious purpose 
of Rule 30's requirement that objections to a charge be made 
before a jury retires is to enable a judge to correct inad- 
vertent errors in his charge. This purpose would not have been 
served by an objection such as that presented on this appeal, 
for the judge's charge on the point at issue here was by no 
means inadvertent. It was clear at the trial that the judge 
would not give the charge which we contend he should have 
given on criminal intent or guilty knowledge. Thus, just as 
one who has objected to introduction of evidence no longer 
need take an exception to preserve an evidentiary point for 


appeal, Rule 30 should not be interpreted to require that 


counsel repeat objections that have previously been made to 
the charge. 

Assuming arguendo that adequate objection was not raised 
below, we submit that the charge was plainly in error and/or 
that the error affected substantial rights of the defendants, 
and that accordingly, the error can be raised on appeal for 
the first time. See Fed. 2. Crim. P. 52(b). We submit that 
the opinion by Judge Learned Hand in United States v. Sherman, 


200 F.2d 880 (24 Cir. 1952), is persuasive here. There the 


court noticed, sua sponte, an error in the instructions below 
1 


and reversed a conviction. The defendant had claimed entrap- 
ment, and the judge had instructed the jury that trickery or 
fraud by the Government to induce commission of a crime was 

an element of this defense. The Court of Appeals considered 
this charge gravely erroneous since entrapment requires only 
that the Government induce one to commit an offense he would 
not othertrise have committed, whether or not trickery or fraud 
be used. The charge in the present case similarly erroneously 
imposed an unwarranted requirement in an instruction relating 
to the mental operations of the defendants -- that they must 
have had reason for a belief that they were authorized to use 
the car. 


rr 


1/ See Hertzog v. United States, 235 F.24 664 (9th Cir.), cert. 
denied, 353 U.S. O54 (1956); Lash v. United States, 221 F.2d 
337, 240, (ist Cir.), cert. denied, 350 U.S. 626 (1955); 
c£. United States v- Renee Ice Gream Co., 160 F.2d 353, 355 
C3a Cir. L947). 
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B. The Charge Permitted a Finding of Guilty Even if 
Appellants Were Found to Have Believed Their Use Was Authorized. 


The Government has contended that the neat import of 
the charge was simply that appellants knowledge or intent had 
to be derived from a consideration of objective facts and that 
in determining what that knowledge or intent had sok the 
jurors could consider what would have been reasonable for the 
appellants to have concluded on the basis of objective facts 
presented at the trial. See Appellee's Brief 15. te submit 
that the charge as given presents a dangerous probability that 
the jury might not have concluded that the judge meant what 
the Government now says he meant. | 

The trial judge's comments during his colloquy ‘with the 
lawyers at the close of the second day of the trial concerning 


the proposed instructions, which are quoted at pp. 78, supra, 


indicate quite clearly that the trial judge thought that the 
defendants could be found guilty upon a showing by the Govern- 
ment merely that they had reason to believe or should have 
known that their use was unauthorized. He repeatedly conveyed 
this idea to the jury during his charge. See, e.¢., JA 62-63. 
It is true that the charge also contained statements to the 


effect that guilty knowledge was the basic question. | However, 
| 


in each instance in which the judge directed himself specifically 
to the possibility that John Williams had loaned the car to 


Ctevens, the judge phrased the test for the jury in terms of 
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whether the defendants would have had reason to believe that 
tilliams was authorized to Loan them the car. See JA 62. At 
the end of his charge, he left no doubt that reason to believe 
was something separate from actual belief. He told the jury 
to return a verdict of not guilty “if you believe he actually 
had reason and did in fact believe, and had reason to believe, 
that he was authorized on one hand to drive the car, and on 
the other hand, to use it in the sense of being a knowledge- 
able passenger." JA 63 [Emphasis added]. He then went on to 
say that if the jury found that neither one of the defendants 


had been "justified" i.e., had not had reason to believe, then 


a guilty verdict should be returned. Ibid. 


It cannot be assumed that the jury disregarded the 
language in the charge quoted and cited above, which indicated 
that the defendants could be found guilty if they had unreason- 
ably believed that John tHilliams had authorized them to use 
the car. Nor can it be assumed that the defendants were not 
materially injured by the instructions on reason-to-believe. 
Their entire defense was that John tlilliams had loaned them the 
car and that they had believed that they had the authorization 
of the owner of the car to use the car. The jury could have 
accepted the defendants’ testimony concerning the borrowing of 
the car from John ‘tilliams and still have found them guilty if 
it found that the circumstances were such that it would have 
been reasonable to believe that ‘Jilliams was unauthorized to 


loan them the car. 


C. It Yas Error to Instruct the Jury that the | 
Appellants Could be Found Guilty Even Though They Actually 


Believed Their Use of the Car was Authorized. 
The Government has claimed that the instruction 

as we have construed it was nonetheless correct, claiming 
that a mistake of fact will not be recognized as an excuse 
uless it was based upon reasonable grounds. Appellee'*s Brief 
16. | 

This rule may well be the Law, but it is simply inappli- 
cable to the present case. We do not contend that appellants’ 
belief that they were authorized to use the car would be an 
excuse or justification for an act that has been shown to be 
criminal, but contend rather that the presence of such a belief 
would prevent unauthorized use of the car from being criminal 
in the first place, and that no excuse or justification then 
need be shown. Our position is that the Government is required 
to show both a guilty act and a guilty mind to establish a 
prima facie case, and that to do so it had to establish that 
the defendants actually knew their use of the car was unauthor- 
ized, so that no verdict of guilty could be returned unless 
the jury found that use was known to be unauthorized. 

In the cases cited by the Government on mistake-of-fact 


as an excuse or justification, the prosecution had either 


proved both a guilty act and a guilty mind, or no guilty mind 


was required to be shown to establish the particular offense 
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involved. For example, in the familiar case of a killing in 
self defense, the issue of justification arises only after 
the prosecution shows both (1) a homicidal act and (2) an 
accompanying intent to inflict grievous bodily injury. Then 
and only then is it necessary for a defendant to justify the 
killing -- and only then is an unreasonable mental operation 
ineffectual. to avoid a guilty verdict. An analogous) situation 
would be presented in this case if it were shown that Stevens 
and Mackey knew their use of the car was unauthorized, but 
attempted to justify the use as necessary to avoid what they 
mistakenly thought to be pursuit by a band of outlaws. 

We submit that an essential element of the Government's 
case was a showing of awareness that use of the automobile was 
unauthorized, and that the instructions as given permitted a 
finding of guilty even though this essential element might not 
be made out by the Government's proof. Accordingly, the 


instructions constituted reversible error warranting a new trial. 


III. CONCLUCION. | 


For the foregoing reasons and authorities and those in 


our opening brief, we continue to ask for all the relief re- 


quested at the conclusion of our opening brief. 


Service Acknowledged Robert C. Barnard 
by. 
Donald L. Horgan 
For: The United States Attorneys for Appellants 
Attorney (Appointed by this Court) 
U. ©. Court House 224 Southern Building 
Washington 1, D.C. Washington 5, D. C. 
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UNITED STATES OF AMERICA ) | 
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RICHARD STEVENS 
JOHN A. MACKEY 


DOCKET ENTRIES 
Date Proceedings 
1962 ! 
July 16 Indictment for Unauthorized use of Vehicle; filed | 


July 18 Order appointing Thomas R. Jones [Stevens] 
July 20 Arraignment 

July 20 Plea to indictment Not Guilty 

Sept. 26 Trial by jury 


Sept. 28 Verdict or finding of guilt - Guilty as Indicted 
Schweinhaut, J. | 


Nov. 2 Sentenced to imprisonment for a period of Sixteen Months 
to Four years. 


Nov. 2 Judgment and Commitment; filed. 


Nov. 2 Affidavit of defendants in support of application to proceed 
on Appeal without prepayment of costs, filed and granted 


Nov. 2 Order allowing defendants to proceed on Appeal without 
prepayment of costs and allowing all of the stenographic 
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filed, Schweinhaut, J. 


Praecipe releasing Bernard D. Lipton, as counsel to defendant 
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IN THE MUNICIPAL COURT 
FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DIVISION 


COMPLAINT 


Affidavit No. USW 1395-62 
Whereas Pvt. Charles R. McClung hath upon oath before me 

Paul G. Mothershead a Deputy Clerk of The Municipal Court for the 
District of Columbia, made complaint and declared that on the 24th day 
of June, A.D. 1962, at the District aforesaid, one Richard Stevens and 
John Alvin Mackey did then and there unlawfully without consent of the 
owner thereof, take and remove from Staples and Neal St. N.E. and 
operate or drive for his own profit, use, or purpose a certain motor 
vehicle to-wit an automobile all of the value of twenty five hundred & 
00/100 dollars in the National currency of the United States of America, 
and the goods and properties of Gertrude M. Lewis. 


against the form of the statute in such case made and provided, and 
against the peace and government of the United States of America. 

Witness, The Honorable JOHN LEWIS SMITH, JR., Chief Judge 
of The Municipal Court for the District of Columbia, and the seal of 
said Court this 25th day of June, A.D. 1961. 


Walter F. Bramhall 
Clerk, The Municipal Court, D.C. 


By: /s/ Paul G. Mothershead 
Deputy Clerk 


615-62 
Precinct Hearing held Hearing waived 
No. US 3958-62 Held to await the action of the Grand 
UNITED STATES Jury Committed to Jail in default of 
vs. recognizance in the sum of #1-$20.00 
Richard Stevens [ 23] #2-$10.00 to appear in The United 


JohaiAlvin key [ 24] States District Court for the District 
COMPLAINT of Columbia. | 


Unauthorized Use Auto 


WITNESSES 
Pvt. Charles R. McClung #4 Released on bond 


Gertrude M. Lewis - 1301 
Staples St. N.E. 


EXCERPTS OF THE GRAND JURY PROCEEDINGS 
MR. STEVAS: Call Mr. Mackey, please. 
Whereupon, 


JOHN A. MACKEY 
was called as a witness. 
MR. STEVAS: Raise your right hand. 
THE WITNESS: I affirm my statement. | 
MR. STEVAS: You still have to be sworn in. Use the affirmation 
oath. 
DEPUTY FOREMAN: You do solemnly declare and affirm that the 
testimony you will give in the case now on hearing will be the truth, the 
whole truth, and nothing but the truth, and this you do under pain and 
penalty of perjury ? | 
THE WITNESS: Yes, sir. 


BY MR. STEVAS: 

Q. We have quite a few people who will not swear, but who will 
affirm, and the affirmation is just as acceptable as the oath, which your 
normal witnesses have taken. This is John A. Mackey, is that right? 

A. Yes, sir. 

Q. Mr. Mackey, how old are you? A. Twenty. 

Q. Mr. Mackey, today you are in the Grand Jury Room, and the 
people sitting here are Grand Jurors and I am one of the Assistant 
United States Attorneys, and this Jury is considering a case against 
Richard Stevens for unauthorized use of an automobile, and in this you 
also were arrested and are being held in jail charged with this offense. 
Do you understand that? A. Yes, sir. 

Q. You understand where you are? A. Yes, sir. 

Q. Now, the purpose for bringing you here is that it appears that 
you were a passenger in this car and that there may be some indications 
that you are innocent of this charge. We cannot promise you anything 
and you do not have to testify here. The Constitution of the United States 
provides that you do not have to testify to anything that would incriminate 
you and make you appear to be guilty. Now, if you want to testify the 
Jury is willing to listen to you. They may ask you questions and then 


they will decide what they are going to do in the case. You do not have 
to testify, but if you do testify the Jury could still indict you and you 
might go to trial, and whatever you say here could be used against you, 
either here or at trial. On the other hand, after listening to you, they 
have the option of letting you go free or making you a defendant. So 
the choice is entirely up to you. If you want to tell them what you know 


about the case you can do so. That's the question, what do you want to 
do? A. Well, I have a question before we go into this. 
Q. Allright, sir. A. At the time we went to Municipal Court we 
had a representative, court-appointed lawyer. 
Q. That's right. A. Mr. Brown. It was seeming to us that 
Mr. Brown didn't seem to act as he was supposed to be as a lawyer, so 
we wanted first to get another one, because we didn't think that was 
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justified there. At least that is what we were going to do if we got out 
on bond, but I would have made bond the other day. I'm glad I didn't 
make bond since I got a better understanding of the case as it is now. 
I had a statement of facts, which I failed in trying to get it here to the 
Grand Jury, which explained just, as I say, my side of the story from 
my understanding, from my viewpoint. : 

Q. Do you want to tell them that? A. Yes, sir. I can ie tell 
them that. It is the same thing. 

Q. If you want to tell them that they'll listen to you, bat if in your 
statement you say things that may incriminate you they can consider 
that against you too. A. I understand that too. | 

Q. So, you understand no one is promising you that you are 
going to go free? A. No, sir. | 

Q. And anything you say here can be used against you too ? 

A. (nods head.) | 

Q. And with that understanding, and you know that you have a 
right to say nothing, and if you don't want to say anything youjcan get 
up and walk right on out of the door and no hard feelings. A. | Another 

thing I'd like to know is am I being charged with unauthorized use ? 

Q. You were arrested and held for their action on the charge of 
unauthorized use. Now, these people are trying to decide whether to 
indict you and make you go to trial for unauthorized use, or not to 
indict you. That is the choice they are going to have to make. Now, they 
have heard all of the evidence but they wanted to give you an opportunity 
to come in here since you were the passenger in this car, to give any 
explanation you wanted to give. So, you were not the driver, Stevens 
was driving it? A. Yes, sir. | 

Q. Now, the officer did not ask you a lot of questions that they 
would like to have had answered, so this is to give youa chance, if 
you want to, to tell them your side of the story. If you don't want to 
tell them now you can wait. If you are indicted you will have an 
opportunity to tell the trial jury about it. A. Well, if this was the case, 


am I allowed to bring my witnesses before me on subpoena? | 
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Q. At time of trial? A. Yes, sir. 

Q. At time of trial you can bring witnesses and testify yourself, 
at time of trial, any witness you want, but the trial would be sometime 
off in the future. Now. if the Grand Jury hears the evidence at this time 
and you are innocent, and they feel that way, they can ignore the case 
and that would end it right quick, as far as you are concerned. A. Well, 

to start it off, I'll start it off the way the officer has it written 
down and I can fill it in as I go along. 


Q. There is no question you were arrested in this *62 Chevvy ? 


A. That's right. 

Q. And Stevens was driving it? A. That's right. 

Q. What they're interested in knowing is how you got in the car 
and how you got together with Stevens. I'll let you tell it in your own 
words. A. We'd been together all day. And let's see now, to pinpoint 
the time right I'll start it with when the officer arrested us, that was 
at 4:15 by his time. We was on to my father’s, which was at 1422 
Calvert Place, Southwest. He arrested us at 1st and O Street, Southwest. 
Short time before that. which was around 3:30, it was when I got into 
the car, around 3:30 that same morning. That was at 1st and North 
Capitol and P. And before that me and Richard was together up until 
that time, except that he left out for a few minutes, out of the restaurant 
called the R & C Carry Out. 

Q. Where is that? A. That's right off North Capitol and P Street. 
I don’t know the exact address. All I know is R & C Carry Out. 

Q. What do you mean by he left out a few minutes? A. He left 
out of there a few minutes, because around earlier in the night, around 
two, we was up on 14th Street, and I was talking about going down to see 
my father again, and we 


* * 
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JUROR: You were with Stevens all day, the day before the police 
picked you up, is that correct, and all night, you were with him for the 
whole day and night? A. Wait a minute -- | 

JUROR: -- Starting from two o'clock in the afternoon ? 2 
A. On the 24th, which was a Sunday, or are you using the 234, which 
was Saturday ? | 

MR. STEVAS: You were arrested 4:15 AM on the 24th. She's 
going back to the 23d? ! 


JUROR: To the day before you were - the morning before you 


were arrested? A. A-hum. : 
JUROR: You were with Stevens all that day? Is this the day you 
are all speaking about? You were with him all day? A. Yes, ma'am. 
JUROR: The only time he left you was for the few minutes that 
he went to get the car, was that it? Up until that time you two were 


together all the time? A. Yes, ma'am. 
* * * 


[ Filed July 16, 1962] 
INDICTMENT 

The Grand Jury charges: 

On or about June 24, 1962, within the District of Columbia, 
Richard Stevens and John A. Mackey, feloniously did take, use, operate 
and remove one certain automobile, property of Gertrude M. Lewis, 
from a certain street, and did operate and drive said automobile, for 
their own profit, use, and purpose, without the consent of Gertrude 
M. Lewis, the owner of said automobile. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


[ Filed July 20. 1962] 
PLEA OF DEFENDANT 

On this 20th day of July, 1962, the defendants Richard Stevens 
and John A. Mackey. appearing in proper person and by their attorneys, 
21-Paul R. Kramer and =2-Bernard D. Lipton, Esq., being arraigned 
in open Court upon the indictment. the substance of the charge being 
stated to him, each pleads not guilty thereto. 

The defendants are remanded to the District Jail. 

By direction of 


Edward M. Curran 
Presiding Judge 
Criminal Court # One 


xx « 


| Filed September 19, 1962] 


MOTION TO QUASH INDICTMENT 
f t>hn A. Mackey] 


Comes now defendant, through counsel, and moves this Honorable 


Court to quash the indictment herein. As grounds for this motion 
defendant states as follows: 

1. That defendant was arrested by the police on or about June 23, 
1962 and charges preferred against him. That shortly thereafter a 
preliminary hearing was held by a Judge of the Municipal Court and 
defendant was held for action by the Grand Jury. 

2. That on or about July 11, 1962 defendant was brought before 
the Grand Jury and testified before the Grand Jury. Thereafter, the 
Grand Jury returned this indictment against the defendant. 

3. That defendant's counsel has been informed by the Assistant 
U.S. Attorney that defendant was appraised of his rights at said Grand 
Jury hearing. Defendant respectfully submits that the Government 
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violated his constitutional rights in calling him before the Grand Jury, 
that at the time of his appearance before the Grand Jury he was in 

jail awaiting action by the Grand Jury and that as a result of such action 
the indictment herein is illegal and should be quashed. | 


/s/ Bernard D. Lipton 
Attorney for Defendant 


*x* * * ' 
POINTS AND AUTHORITIES 
Federal Rules of Criminal Procedure 12(b)(2) 
Powell v. U.S., 96 U.S. App. D.C. 367, 226 F.2d 269 (1955) 
U.S. v. Lawn, 115 F.Supp. 674 (D.C.S.D.N.Y., 1953) 
38 A.L.R. 2d 290 and authorities cited therein. 
/s/ Bernard D. Lipton 
Service of copy of above Motion acknowledged this 19th day of 
September, 1962. 


UNITED STATES ATTORNEY 


By: /s/ Mildred N. Wall. 
For: The U.S. Attorney, Wash. 1, D.C. 


[ CLERK'S CERTIFICATE—DENIAL OF MOTION TO QUASH INDICTMENT] 


[ Filed September 25, 1962] 
[ John A. Mackey] 


On this 25th day of September, 1962, came the Assistant United 
States Attorney, the defendant in proper person and by his attorney, 
Bernard D. Lipton, Esq; whereupon the defendant's motion to quash the 
indictment, coming on to be heard, after argument by counsel, is by the 
Court denied. | 

The defendant is remanded to the District Jail. 

By direction of 


MATTHEW F. MCGUIRE 
Presiding Judge 
Criminal Court # ASSIGNMENT 


xe * 
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EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
September 26, 1962 


The above-entitled matter came on for hearing before the 
HONORABLE HENRY A. SCHWEINHAUT, United States District 
Judge, at 11:30 o'clock a.m. 

x «x *x 
GERTRUDE M. LEWIS 
called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. COLLINS: 

Q. Mrs. Lewis, will you keep your voice up real loud and tell us 
your full name, please? A. Gertrude M. Lewis. 

Q. Where do you live, Mrs. Lewis? A. 1301 Staple Street, 
Northeast. 


Q. Were you living there on June 24th of this year? A. Yes, 


I were. 
Q. And at that time were you the owner of an automobile? 
A. Yes, I were. 
What kind of an automobile was that? A. A '62 Chevrolet. 
. Will you please speak a little louder. A. A 1962 Chevrolet. 
. Describe it a little more in detail. A. A four-door sedan. 
. What color was it? A. Gold. 
. Do you remember the license number of that car? A. SS 149. 
. All right.: Now, directing your attention to approximately 
1:00 a.m.,on the morning of June 24th, did you have an occasion to park 
your car? A. Yes, I did. 
Q. Where did you park your car? A. I parked my car on Neal 
and Staple Street. 
Q. Is that next to your apartment? A. Right across the street 


from my house. 
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Q. What did you do after you parked your car? A. I parked my 
car, and locked the ignition, and locked the doors, and I went into the 
house and I sat down for awhile and then I got ready and went ito bed. 

Q. What time was that? A. That was between 1:00 and 1:30. 

Q. After you got into bed, did you hear anything unusual occur ? 

A. When I got in the bed I laid down so I heard a car start and I 
recognized my motor. I looked out of the window and I seen the lights 
is on the car and I said, oh, my Lord, somebody is stealing my car. 

I hollered out of the window and I said, leave my car alone. When 
I said that they backed back and the right front wheel hit the curb and they 
taken off east on Neal Street. That is all. 

Q. This was your car that was being driven off? A. ree your 
pardon ? | 

Q. This was your car that was being driven off? A. Yes, it were. 


Q. Did you give anybody permission to take your car 2) A. No, I 


never did. 

Q. Well, more specifically, did you give Richard Stevens or John 

A. Mackey permission to take your car? A. I don't even know 
them to give them permission. i 

Q. After this happened, what did you do then? A. I called the 
police then. 

Q. And after that what happened? A. The officer came to the 
house right at the moment and I gave him all the details of the car, 
the tag number, the make and everything, and then around 4: 30 -- 
around 7:30 Sunday morning No. 4 Precinct called me and told me they 


had located by car; that it was Richard Stevens and John Mackey. 
* * * * x 
Q. Did you see your car there? A. Yes, I did. : 
Q. And did you identify it? A. Yes. | 
Q. How did you identify it? A. Well, I identified it because I had 
a black and white unbrella laying in the back seat, because there wasn't 


any tags on it. 
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Q. What kind of a car did you see down there? A. I saw a gold 
*62 Chevrolet four-door. 
= x * * * 
Q. Now, showing you what has been marked Government's Exhibit 
1 for identification, can you tell His Honor and the jury what that is? 
ca a * * a 
A. This is the registration card. 
Q. For what? A. For the 1962 Chevrolet. 
Q. Did you have that on June the 24th? A. Yes, Idid. No, I 
didn’t have it on the 24th because it was in my car. 
Q. Is that your registration? A. Yes, it is. 
* al a * 
CROSS EXAMINATION 
BY MR. JONES: 
Q. What time did you park your car that evening? A. I parked 
my car around one o'clock. 
THE COURT: A.M.? 
THE WITNESS: That is right. 
BY MR. JONES: 
Q. Did you park it directly in front of your house? A. Not 
directly in front of my house. My front is on Staples Street. My side 
is on Neal. And that is the only place I could find a place to park it. 
Q. About how far from your house did you park it? A. Just 
right across the street. 
Q. You say you locked the doors in your car? A. Yes, I did. 
THE COURT: Locked the doors? 
THE WITNESS: Yes, sir. 
BY MR. JONES: 
Q. Did you lock the ignition? A. Yes, I did. 
Q. Are you satisfied you locked the ignition? A. Iam certain 
I locked my ignition. 
Q. Did you roll up your windows at that time? A. Yes, I did. 


* * * * x 
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Q. About how long after you got in bed did you hear this noise 

outside? A. I didn't exactly check the time, but I approximate 
it between 1:30 and 2:30. | 

Q. Could you pinpoint the time any cbser than that ? A. I beg 
your pardon ? | 

Q. Could you pinpoint the time any closer than that ? Was it 
closer to 2:30? A. I couldn't say that. I didn't check the time because 
I was so frightened when I seen someone was in my car that I didn't 
check the time. The best I could do was to call the officer. | 

Q. At the time you heard the noise, did you recognize that noise 


as being the noise of your car starting up? A. Yes,Idid. _ 


* * *x * * 
@. At that point you looked out the window? A. Yes, Idid. 
Q. Were the lights on in the car at that time? A. ues the lights 


were on and the motor was running. 


Q. Were the headlights on as well as the parking eh A. Yes, 


the headlights were on. 
x * * * * 
Q. Were you able to observe that there was a driver in the car ? 
A. Yes, I could see a driver, but I couldn't tell how many were in the 
car. I could see the one under the steering wheel. : 
Q. Was the driver facing, at that time, toward you? A. Who ? 
Q. Was he facing toward you or away from you? A. Well, he 
was sitting just like this and I was looking from the side, but I couldn't 
recognize him. | 
Q. You saw the side of his face? A. Yes. | 
THE COURT: Was the driver's side of the car -- let us put it 
this way -- was the driver's side of the car on your side as you looked 
out of the window? | 
THE WITNESS: That is right; on my side, Judge. 
BY MR. JONES: 
Q. You could see there was a driver in the car? A. Yes, I could. 
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Q. Did you see any other people in the car? A. No, I did not. 


THE COURT: Can you tell us whether -- can you say whether 
there were other people in the car? 

THE WITNESS: No, I could not say, Judge. 

BY MR. JONES: 

Q. Did the driver of the car make any sound or statement? 
A. Beg your pardon? 

Q. Did you hear the driver say anything? A. No, I didn't hear 
him say anything. 

Q. What did you say? A. I hollered, leave my car alone. 

Q. Now, were you able to see what clothing the driver was wearing ? 
A. No, I could not tell you. 

Q. Was there ‘anything unusual you observed about the driver? 
A. No, there wasn't anything unusual that I observed. 

Q. Could you estimate what age the driver was? A. No, I could 
not. No, no. 

Q. Could you estimate what size the driver was, whether he was 
a big man or small man? A. I couldn't estimate that because he was 

sitting down under the steering wheel. I couldn't tell. 

* me * * * 

Q. Now, after you yelled at the driver, I believe you said you 
made a call to the police? A. Yes, I called Headquarters. 

Q. What time would you say that you made that call? A. Just as 
soon as the car pulled off I ran into the dining room and made the call. 
Q. That, again, would be between 1:30 and 2:30 sometime ? 

A. Well, I couldn't exactly put it at the hour but, I mean, in between 
that time. 
* * ~ * * 
Q. Now, did you ever hear of a preliminary hearing? Did you 
ever appear at a preliminary hearing in Municipal Court? A. Yes. 


* * * * * 
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Q. And did you see this man (indicating Richard Stevens) -- did 


you see him at that time? A. Yes. 
* * * * a 


Q. Can you recall what date that preliminary hearing was? 


Do you recall how many days after? A. Well, that was -- well, 
that hearing was on Monday. 

Q. And you reported your car missing early Sunday morning, is 
that right? A. Yes, early Sunday morning; and that was on the 24th. 

Q. So that, prior to Monday, to your knowledge you had never seen 
Richard Stevens before, is that right? A. No I hadn't seen him before 
until that day. | 

* * * 

MR. JONES: Thank you, Mrs. Lewis. 

THE COURT: Did you thereafter testify before the Grand Jury 
in this case? Did you go before a Grand Jury? 
THE WITNESS: No, sir, Judge. 
THE COURT: What? 
THE WITNESS: No, sir. 
THE COURT: In this building? 
THE WITNESS: No, sir. 
THE COURT: Do you know what I mean? 
THE WITNESS: I was down here but I was never called in. 
THE COURT: Ido not mean on that Monday. 
THE WITNESS: No, sir. 
THE COURT: But some time later when you were in a room with 


| 
i} 


a group of people, 23 people ? 
THE WITNESS: Yes; yes, that is right, yes, sir. 
THE COURT: And you were called in to testify and ed t, though ? 
THE WITNESS: Yes, sir. 
THE COURT: About the facts you are now telling us about? 
THE WITNESS: Yes, sir. 
THE COURT: All right. Mr. Lipton. 


we * * 
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REDIRECT EXAMINATION 
BY MR. COLLINS: 

Q. Mrs. Lewis, on June the 24th, 1962, did you have any keys for 
your car? A. Yes, I did. 

Q. Now, I show you what has been marked Government's Exhibit 2 
for identification and ask you if you can identify these as your keys, 
or not? A. No, they are not my keys. 

= _ = cd 
CHARLES R. McCLUNG 
called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. COLLINS: 

Q. Would you give us your full name, please? A. Charles R. 
McCiung. 

Q. Where are you assigned? A. At the Fourth Precinct. 

Q. Now, directing your attention to June the 24th, 1962, at 
approximately 4:00 or 4:15 a.m., did you have occasion to be in the 
vicinity of Half Street Southwest? A. Yes, we did. 

Q. Were you with anyone at that time? A. Private Samsocks. 

Q. Were youinacruiser? A. A scout car. 

Q. Now, will you tell the Court and jury what, if anything, unusual 
you saw at that time? A. Well, we were going north on Half Street and 
observed this auto going by and it didn't have a front tag on it. 

As he passed, I looked to see if it might possibly be an out-of- 
State car which didn’t require two tags, and I saw it was a D.C. tag. 

Q. Did it have a D.C. tag on the back? A. Yes, AA 994, I believe 
it was. 

Q. What kind of car was this? A. It was a 1962 Chevrolet. 

MR. JONES: Objection, Your Honor. I don't think he should refer 
to that statement unless it has been shown he has no independent 
recollection. 
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BY MR. COLLINS: 

Q. Do you have an independent recollection of what the. car was? 
A. Yes. | 

Q. Testify, then, without your notes, if youcan. A. It wasa 
1962 Chevrolet. | 

Q. Do you remember what color it was? A. Beige or silver 
looking color. 

Q. Was it gold colored? A. Well, you could call it oat but it 
was more of a silver looking color. 

Q. Right. Now after you saw this car with the D.C. tag! on the back, 
what did you do then? A. I turned around -- I was going the opposite 
direction from the car -- and I turned around and followed the car 
around the block and I stopped the car at First and O Streets, Southwest. 
And then Richard Stevens, the one driving the car -- : 

Q. Defendant Stevens, you mean? A. Yes. I asked him = 

Q. First of all, who was in the car when you stopped it? 

A. Richard Stevens and Mackey. 

Q. Can you point them out, please? A. Stevens and Mackey 

(indicating). 
* * * * * | 

THE WITNESS: That is right; First and O. I turned around -- 
they went down one more block and made a right on P, down tp First 
Street, and made another right and I stopped him at First and O. 

THE COURT: Tell us what happened. 

THE WITNESS: I walked up to the car and I told him his front 
tag was missing and asked him if he knew it was missing, and he said no. 

I asked him to show me his driver's license and registration card. 
He showed me his driver's license. I asked him if it was his car and 
he said no, said it belonged to Johnny Williams. | 

BY MR. COLLINS: 


Q. Who was this you were speaking to? A. Stevens; he was the 


driver. I asked him if he had a registration card and he said no, he 
did not. ! 
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So, at the time, I noticed there was no key in the ignition and a 
1962 Chevrolet has an on and off and a locked position. 
Q. What position was this ignition in? A. Well, when I first 


stopped him he had the motor running and I requested him to cut the 
motor off, after I seen it didn't have a key. So, I asked him if he had a 
key for it and he said yes. So, he reached in his pocket and pulled out a 
big chain of keys. There were approximately 25 assorted keys, for all 
different makes of autos. 

Q. I show you what has been marked Government's Exhibit 2 for 
identification. and ask you if you can identify that? A. Yes, sir, these 
are the keys. 

MR. COLLINS: Would you speak up a little louder. 

Q. What do you identify those as? 

THE COURT: What did you say? 

THE WITNESS: Yes, these are the keys. 

BY MR. COLLINS: 
Q. What keys? A. The keys I took off of Stevens. 

THE COURT: There are twenty-some. What did you say they 
were? 

THE WITNESS: They are assorted car keys. 

BY MR. COLLINS: 

Q. Is that the same bunch of keys with the ring tag and so forth 
onit? A. Yes. 

Q. And -- A. That is correct. And at this time he took this group 
of keys out of his pocket and put one -- I don't remember which -- he 
just did like this (demonstrating) and took one out and put it in the 
ignition and I said, put it in and turn it off. And he turned it off and I 
said, turn it on; and he turned it on. And then I said, put it in a locked 
position; and naturally, it wouldn't lock. 

You can't lock that switch without a key and you can't put it ina 
locked position without a key. 

Q. Can this type of Chevrolet operate without a key? 


*x « * * * 


41 


19 


Q. Have you ever driven a 1962 Chevrolet without a key? 
A. Yes, Ihave. Well, I realize that any attempt to use the lock, to put 
the switch in the locked position, of the auto, that it was not his, at this 
time. ! 
* * * * * | 


THE WITNESS: Yes, sir. So, at the time I took Stevens out of the 
car and placed him in the scout car and I took the car and Mackey drove 
it into the station. 

* * 
BY MR. COLLINS: 

Q. Did you notice anything else about the car ‘ ? A. One other thing 
I did notice the tag -- I checked the tag a little more closely after I 
placed him in the car and the tag wasn't on but with one screw or one 
bolt, and the bolt was new. 

Q. Was the tag hanging down or horizontal? A. No, it) wasn't 

hanging down at all. 

THE COURT: You say the tag was new? 

THE WITNESS: No, the bolt was new. Only one bolt was holding it. 
And there is a place for two. 

BY MR. COLLINS: 


* * * * * 


Q. By the way, did you have any conversation with Mackey at the 
scene? A. Iam not sure whether I talked to him after I got into the 
station. I could have said something to him when I was driving it into 
the station. Iam not sure, but I did have conversation with cs that 


morning. 

Q. What time was it you stopped them in this car? A. It was 
about 4:15 a.m 

Q. What time did you get to the station? A. It was only a matter 
of ten minutes, maybe. 

Q. Did you have any conversation with Mackey at the station ? 
A. Yes. 
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Q. What was the nature of this? A. He made a statement that 
he was with Stevens at North Capitol and P, I believe it was. 

MR. COLLINS: Can you speak up a little bit louder, please, 
Officer ? 

THE WITNESS: He told me that earlier in the evening he was with 
Stevens at North Capitol and P, I believe it was P, and that Stevens left 


him for approximately ten or fifteen minutes. 

=x * x * 

BY MR. COLLINS: 
A. Well, as I was saying, he told me he was with Stevens earlier in the 
evening and that Stevens left him for approximately ten or fifteen 
minutes. 

Q. Did he say where they were when he left? A. I believe it was 
at North Capitol and P, if Iam not mistaken. 

Q. Is that some kind of an establishment there? A. No, he didn't 
say there was, no, sir. 

Q. Allright. Give us what he said. A. He said, in about 15 
minutes he returned and had this auto and he told me he got in the 
automobile with Stevens and they left and came to Southwest. 

MR. COLLINS: I can't hear you, Officer. 

A. He said, when Stevens returned he had the auto and he picked 
Mackey up and that is when they came to Southwest and that is when 
we caught them. 

Q. Did you have any further conversation with Stevens? 

A. Yes, I did. 

Q. What was the nature of that? A. He told me, as I said 
earlier, that the car belonged to a Johnny Williams. He said Johnny 
Williams lived at 50 O Street, Northwest. 


* * * 
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BY MR. COLLINS: 

Q. And did he have anything else to say? A. Only that the car 
was loaned to him by this Johnny Williams and he lived at 500 Street, 
Northwest. 

Q. After you got to the precinct and after you had these con- 
versations, what did you do then? A. Inotified the Auto Squad. I 
checked the teletype to see if there was a car, a report of a stolen auto 
bearing this tag AA 994, I believe it was. And there was none, so I 
went to my listing book. | 

At the precinct we have a tag listing book that gives tag! listings 
and who it belongs to, and it showed that this particular tag was listed, 
I believe, to a '57 Plymouth, a Catherine Warren. | 

Q. Allright. A. She lived on Park Road. 

Q. Did you call her? A. Yes, I did. 

Q. After you called her, what else happened? A. Wel, we 
managed to get the glove compartment of this auto open and in the glove 
compartment was a registration card with the description, the serial 
number matching the one of the auto that we had in custody. | 

Q. Did you check the car for the serial number yourself? 

A. Yes, I did. 

Q. I will show you Government's Exhibit 1 for identification. Can 
you identify that? A. Yes, I can. 

Q. What is that? A. This is the registration card that was 
recovered in this auto. 

Q. All right. Let me ask you this: You say you checked the 
serial number of the car? A. That is correct. 

Q. Off of the car itself? A. Off of the car itself. 

Q. What was the serial number, if you recall? 

THE COURT: Did it match the serial number ? 

THE WITNESS: It matched the one on this. 
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BY MR. COLLINS: 

Q. Did it match the one on this registration ? 

THE COURT: That is the question. 

THE WITNESS: It did match the one on the registration, yes, sir. 

x * * * * 
CROSS EXAMINATION 

BY MR. JONES: 

= * * * * 

Q. Could you estimate the amount of time that elapsed between 
the time you first saw this vehicle, the Chevrolet, and the time you 
turned your vehicle around and started after him? A. Well, no more 
time elapsed -- I never lost sight of the vehicle at all. It was just a 
matter of turning around and picking an opportune place to stop him, 
where it wouldn't interfere with traffic. 

Q. Did the vehicle attempt to evade you? A. No, sir. 

Q. How did you signal the vehicle to stop, the Chevrolet? 


A. They were right at the corner of First and O and as we pulled 
alongside of them, right on First before you make the turn on O, my 
partner told him to pull around the corner and stop, and at that time 


I got out in front of him. 

Q. Well, he complied with your request, did he not? A. That is 
correct. 

Q. How many occupants were in the car at that time? A. Two. 

Q. Did either of them try to escape? A. No. 

Q. Your reason for stopping the car at that time was because you 
observed the missing tag on the front, is that correct? A. That is 
correct. 

Q. And you stated that to the defendant Stevens, is that right? 
A. That is right. I told him he had no front tag. 

Q. And I think you said he stated he didn't know anything about 
the tag being missing? A. He said he didn't know it was missing. 


* * * * * 
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BY MR. LIPTON: 

Q. Officer McClung, with reference to the keys that you have 
before you -- I want to get this perfectly clear -- these were the keys 
taken from the possession of the defendant Stevens; is that right? 

A. Yes. | 

Q. Did he take them out of his pocket? A. Yes, sir. 

Q. Now, you testified that when you joined the defendant Mackey 
in the Chevrolet and en route to the precinct, or in the precinct, you 
had conversationwith him; is that correct? A. Yes, sir. | 

Q. Can you tell us whether it was in the precinct or during the 
ride? A. Well, I can't be sure. I might have asked him on the ride to 
the precinct or at the station. Iam not sure. 

I can't be sure. I know I did have conversation with him and he did 
give me the information. 

Q. He told you he was to go with Stevens at North Capitol and P? 
Is that correct? A. I believe that is. | 

Q. Stevens left and returned with the car? A. Yes, sir. 

Q. Did Mr. Mackey tell you he didn't have the slightest idea that 
this car was a stolen vehicle, or anything of that nature? A. I believe 
he did tell me that, yes, sir. 

* * * 
LEWIS C. SAMSOCK 
called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. COLLINS: 


* * * x x 


A. Private Lewis Samsock, Metropolitan Police Department, Fourth 
Precinct. | 


| 


* 
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Q. Who was driving? A. He was driving and he made a U turn 
and followed a 62 Chevrolet going south on Half Street and he stated the 


car didn't have any front tag. 


= * * « * 


THE WITNESS: We followed down to P Street. The Chevrolet 
made a righthand turn and Officer McClung stopped it on First and O 
Streets, Southwest. 

BY MR. COLLINS: 
x x * * * 
. Did there’ come a time when someone was put in the car with 
That is correct. 
. Who was that? A. That was Mr. Stevens. 
Did you drive him anywhere. A. I took him to the Fourth 


Precinct. 
Q. Did you have any conversation with him on the way? A. I 


asked him whose car he was driving. 

Q. What did he say? A. He said it was a friend of his that gave 
it to him. I asked him who the friend was and he said a boy by the name 
of Williams. 

Q. Did he say anything else? A. No, not at that time. 

*x * * * * 
CROSS EXAMINATION 
BY MR. JONES: 

Q. When you were on Half Street you did not get out of the 
cruiser, is that right? A. No. 

Q. But you drove the defendant Stevens back to the precinct ? 

A. Yes, sir. 
Q. You were driving? A. At that time I took over the driving. 
Q. And was he seated in the front seat or back? A. In the back. 
Q. Did he attempt to leave the cruiser at that time? A. No. 
Q. Did he attempt to resist you in any way? A. No. 
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Q. And he did tell you that he had obtained this car from Johnny 
Williams, is that correct? A. That is correct. 
* * * * me | 
THE COURT: For example, did he say a man or a boy named 
Williams gave the car to him, or loaned the car to him, or he got it 
from a man named Williams? | 
THE WITNESS: He said loaned. 
THE COURT: You said gave and that is why Iam asking you. 
THE WITNESS: He stated loaned. | 
* * * * * | 
KATHERINE S. WARREN 
called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: i 
DIRECT EXAMINATION | 
BY MR. COLLINS: 
* * * * * 
Q. Now, on that date, did you own an automobile? A. Yes. 
Q. What kind of an automobile was that? A. Itisa 1957 Plymouth. 
MR. COLLINS: Please keep your voice up. 
A. A 1957 Plymouth. 
Q. Do you know what the license tag number was on that car? 


* * * * * 


THE WITNESS: AA 994. 


* x * * * | 


THE WITNESS: He asked me if my car was there. I could see it 
and I went to the window, and I could see the back of my ee it is 
a green car. | 

Then he asked me if I had locked my car when I left it there and 
I told him yes, and he said, do you have your keys, and I said, just a 
second, and they were in my purse and I told him I had the keys. 

Then he asked me the license number of my tags on my car, and 
were they missing. I said, Iam sorry, sir, I am not prepared to go 
down and see the car, but I will go down and check if you wa wait, or 
I can call you back. 
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He then spoke to another gentleman and he said, I think, Mrs. 
Warren, we have one of your tags down here at the police station, at 
No. 4 Precinct police station. He said, why didn't you report it missing ? 

I said I didn’t know it was missing. He said, when did you last 
check your tags? 

I said, I checked them Saturday and I checked the tires and I 
checked the two tags and I noticed the back tag, that the screws were 
rusty and I would have to get fresh screws before I got new license 
plates. And he said, thank you very much. That is all the conversation 
I can remember sir. 

THE COURT: Did you later check your car? 

THE WITNESS: He told me they had the tag and that I could call 
for it within a week or ten days. I might check to see if they were 
through. They were holding the tag as evidence. 

THE COURT: Did you look at the car? 

THE WITNESS: Not that night, sir. 

THE COURT: When? 

THE WITNESS: The next morning. 

THE COURT: Was one of your tags missing ? 

THE WITNESS: Yes, sir. 

* * 
BY MR. COLLINS: 

Q. Did you give that one tag to anybody? A. No, sir. 

THE COURT: Well, did you authorize anyone to take one of your 
tags? 

THE WITNESS: No, sir. 


* * ~ * * 


66 MR. COLLINS: Your Honor, at this time the Government will 
offer the two exhibits into evidence and then rest its case. 


* x * * * 
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MR. JONES: I still don't understand how that is material because 
it hasn't been shown one of these keys was used to break into the car. 
It was merely shown that this was taken as a key to turn the ignition on. 
THE COURT: It is an act of the defendant Stevens which indicates 
that he had possession of the car because he had the key that works and 


it doesn't work. 
* * * * 


CHARLES R. McCLUNG 
having been previously duly sworn, was recalled as a witness) by the 


Government, was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. COLLINS: 

Q. Officer, you previously testified that the keys, Goremments 
Exhibit 2, for identification, were recovered by you from the defendant 
Stevens. A. That is right. 

Q. At the time you stopped the car? A. That is coer 

* * * * * 
CROSS EXAMINATION 
BY MR. JONES: 

Q. Officer, you said you recovered those keys from defendant 
Stevens. Was there a key in the ignition at the time that you first looked 
at the ignition of that '62 Chevrolet? A. No, sir, there was not. 

Q. You are absolutely certain that there was no key ? A. Iam 
positive. | 

* * * * * 

Q. You didn't search the glove compartment until some time 
later? A. When we got to the station, at that time we managed to get 
the glove compartment open and at that time I found a registration card. 

Q. Now, when you opened the glove compartment, did you use one 


of those keys? A. No, we kind of forced it. 
* * * 
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THE COURT: I will receive Exhibits 1 and 2. 


(Government's Exhibits Nos. 1 and 2 
heretofore marked for identification, 
were received in evidence.) 


MR. COLLINS: Thank you. 

THE COURT: Gentlemen, I am going to excuse the jurors now 
and I will take up the other matter when they leave. 

x om x * 

THE COURT: You did what? 

DEFENDANT STEVENS: We answered the indictment without 
counseL And on the 11th day of July my co -defendant here was in the 

Grand Jury room testifying and they also indicted him on the same 
charge. 

According to the law, Rule 60, it says: Only three people allowed 
in the Grand Jury room, that is the Government attorney, the Grand 
Jurors, and interpreters. stenographer, and also witnesses under 
examination. 

THE COURT: Who told you that? 

DEFENDANT STEVENS: Rule 60, I read it. 

THE COURT: How did it happen that Mackey was in there ? 

DEFENDANT STEVENS: How come he was in there? He told me 
he was called in there by the attorney for the Government. 

THE COURT: Is that right? 

DEFENDANT MACKEY: Yes, sir. 

THE COURT: Do you think that is illegal ? 

DEFENDANT MACKEY: I didn’t have anything to say as to the 


legality of it, Your Honor. I was only interested in something you read 
in the Rule 6 of Federal Rules of Criminal Procedure. I wanted to know 
what me, myself, Mr. Mackey, was I under examination for the Govern- 


ment, because if I was then why do I have to have any indictment. 


* x * * * 
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THE COURT: * * * 

Your case could have been presented straight to the Graod Jury 
without any preliminary hearing. So, there is no merit in your argument 
on that score, nor is there any merit on your statement that you were 


called into the Grand Jury room, assuming you were. I don't know 


whether you were or not. 

DEFENDANT MACKEY: The records will verify that. 

THE COURT: Did you say anything to the Grand Jury? 

DEFENDANT MACKEY: Yes, sir. | 

THE COURT: What did you tell them? 

DEFENDANT MACKEY: First, when I come in and he wanted me 
to swear, the attorney wanted me to swear, and I told him I don't swear 
to anything. I affirm. | 

THE COURT: Did you testify to anything? 

DEFENDANT MACKEY: Yes. He asked me did I want 'o submit 
a statement. 

THE COURT: Did you make one? 

DEFENDANT MACKEY: After he explained, yes, sir. 

THE COURT: What did you tell the Grand Jury? 

DEFENDANT MACKEY: He wanted to know, and he asked questions 
of what happened all during the day or before this indictment. 

THE COURT: Did you answer the questions? | 

DEFENDANT MACKEY: Yes, sir. 

THE COURT: Did you tell the truth? 

DEFENDANT MACKEY: Yes, sir. 

THE COURT: Did they ask you anything about your arrest that 
night, with Stevens ? 

DEFENDANT STEVENS: Yes, sir. 

THE COURT: What did you tell them about it ? 

DEFENDANT MACKEY: Yes, sir. 

THE COURT: What did you tell them? 

DEFENDANT MACKEY: I told them the arrest occurred at 
4:15 at Half and O Street. 
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THE COURT: You probably told them that you did not have anything 
to do with it and weren't guilty, did you not ? That you did not have 
anything to do with the theft of the car and that you were innocent? 

DEFENDANT MACKEY: He didn't go into whether I was innocent 
or not. 

THE COURT: Didn't they go into the question of why or whether 
you were riding in the car? 

DEFENDANT MACKEY: Yes, sir. 

THE COURT: Did they go into the question of why you were riding 
in this car? How you happened to be in the car 2 

DEFENDANT MACKEY: Yes, sir. 

THE COURT: What did you tell them? 

DEFENDANT MACKEY: At this time I explained the same thing. 

I told them at that time, I said I was on my way to my father’s and he 
lived at 1422-A Corbin. 

THE COURT: Did they ask you whether you knew the car had been 
stolen ? 

DEFENDANT MACKEY: Yes, sir. 

THE COURT: And what did you tell them? 

DEFENDANT MACKEY: No, sir. 

THE COURT: You didn’t testify before the Grand Jury, did you? 

DEFENDANT STEVENS: No, sir. 

* = * a * 

MR. LIPTON: Your Honor, on behalf of the defendant Mackey, I 
move for a judgment of acquittal on the basis that the evidence the 
Government submitted as a matter of law is insufficient to hold this 
defendant under the charge that the statute violation, the violation of 


the statute -- 
*x 
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MR. LIPTON: Your Honor, on behalf of the defendant Mackey I 
move for a judgment of acquittal on the basis that the Government 
charging the defendant Mackey with unauthorized use of a vehicle, 
framing its indictment, in the light of the statute -- the statute, of 
course, provides that any person who, without the consent of the owner 
shall take, operate, remove, or cause to be taken, used, operated, or 
removed, -- Iam skipping parts -- an automobile or motor vehicle and 
operate or drive, or cause the same to be operated or driven for his 
own profit, use or purpose, shall be punished, and so forth. 

Our position is, Your Honor, that the evidence of the Government 
construed as most favorable to the Government, proves only one thing: 
That the defendant Mackey was a passenger in the car. | 

Now, I realize that the presumption that exists is possession of a 
recently stolen article. ; 

THE COURT: It is not a presumption, it is an inference that may 
be drawn by the jury. 

MR. LIPTON: But I also submit, Your Honor, that the Government 
has failed to show possession. They show the control and custody was 
in the defendant Stevens, that the keys and articles were taken from the 
defendant Stevens; and apparently had some relationship to the control 
and operation of this vehicle. | 

I submit, Your Honor, that the Government has failed to prove that 
the defendant Mackey was aiding and abetting any type of unauthorized 
use of the vehicle, which might have been committed by the defendant 
Stevens. | 

I submit, Your Honor, that the proof on that is that the testimony 
of Officer McClung construed, excluding the exculpatory statement, 
which the Government says was stated by defendant Mackey, ‘but it was 
offered by the Government in its testimony to the fact that Stevens came 
with the car and Mackey got into it, and that Mackey did not know Stevens 
obtained this car through any improper means, if such be the case. 
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I say. Your Honor, the totality of the testimony with reference to 
the defendant Mackey, the Government has not sustained the burden that 
it must at the close of its case, and I move for a judgment of acquittal. 

THE COURT: The question of fact before the jury has been raised 
in this case by the Government through the circumstances in this case. 
One, to begin with, one can violate this statute without being in possession 
of a car to the extent that he was driving it; or that it was under his 
control. 

One can be guilty of a violation of this statute for using an 
automobile, knowing that he doesn't have the authority to be using it, 

and that the driver, the person under whose control it is at the 
time he is sitting in it and thereby participaiting in its use, did not have 
the right, himself, that he lacked the authorization from the owner to 
use the car. 

So that, one sitting as a passenger only can still be guilty of 
violating this statute, if he knew that not only he didn't have a right to be 
using it and driving it, but that his friend, or whoever is driving it, 
didn't have the right of it, either. 

Now, whether he had that knowledge is a question of fact for the 
jury and not a question of law, and the jury must decide whether he 
knew he didn’t have the right to participate in the use of it considering 
all the facts and circumstances in the case. 

Now, there is an extra element that has been added here, that has 
been added through the testimony of the officer, which the jury is free 
to believe or disbelieve. Assume that they believe that Mackey made 
this statement to the police officer, which he said he did, the officer 


said he did, namely, that he had been with Stevens earlier that evening, 
that they were together, and that Stevens left and came back with a 
1962 automobile and he, Mackey, didn't ask any questions. 

Stevens apparently, according to him, didn't say anything. He 


just got into the car, which turned up after Stevens had left and came 
back, after a period of time, with one tag on it. The jury might think 
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it was up to him to find out where Stevens got this automobile, how it 


happened that he turns up with an automobile and they take off for a joy 


ride, apparently, down in Southwest Washington. 

The jury, in this case, can believe that the circumstances are such 
to have put Mackey on notice and he was taking a ride in an automobile 
that Stevens didn't have any right to be driving, and it is not, therefore, 
a question of law. 

At the close of all the evidence you may renew your motion, but 
at this point I have no choice whatever but to deny it. The sa is 
reserved to you to renew it at the close of the case. 


* * * x * 


Washington, D.C. 
September 27, 1962 


* * * * * 

MR. COLLINS: Your Honor, the keys have been admitted into 
evidence. May I just ask that they be admitted solely as against 
defendant Stevens rather than Mackey. And I ask that you oo this in 
your charge. 

THE COURT: I will do that, but you better remind me at the time, 
if it goes to the jury, and I will instruct them as to that on Stevens. 

Incidentally, while we are here, I do not think the inference of 
permissibility as arising from possession applies to Mackey. 

MR. COLLINS: No, Your Honor. We are not going to rely on 
that, sir. We are relying on aiding and abetting, on the sae and 
abetting theory in regard to him. 

THE COURT: On the aiding and abetting theory. We will discuss 
that later. 

* * 
RICHARD STEVENS 
called as a witness in his own behalf and, having affirmed, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JONES: 


* * 
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99 Q. Now, directing your attention to June 23, 1962, do you recall 
that day? A. Yes, sir. 

Q. Where were you -- strike that. 

Are you a friend of John Mackey? A. Yes, sir. 

Q. Were you at any time with him during that day? A. Yes, sir. 

. Are you a friend of John Williams? A. Yes, sir. 
. Do you know him? A. As an associate. 
. How long have you known him? A. Ever since about 1957. 
Do you know where he lives? A. Well, Iwas told by him that 
he was living at 50 O Street, Northwest. 

Q. Have you ever been to his house? A. I have been past it but 
never in. 

Q. In what area have you seen him, if you have? What part of 
the city? A. Well, usually around on North Capitol and sometimes on 
U Street, and at various places. 

* * x = x* 

Q. Did you see John Williams on Saturday, June the 23rd, or 
Sunday, June the 24th? A. I seen him Sunday morning. 

Q. At what time did you see him? A. It was, I would say, 
between 3:30 and 4:00 o’clock. somewhere in there, in the a.m. 

Q. Do you recall what he was wearing then? A. He had ona 
white sport shirt. It wasn’t a sport shirt, it had a button-tab collar. 
He had on a pair of brown pants and he had on black shoes and he had 
on a straw hat. or he had a straw hat in his hand. 

Q. And what was he doing when you saw him? A. Well, he was 

standing talking to some fellows when I approached and asked him 
had he seen my cousin. 

THE COURT: Where is this, now? 

THE WITNESS: This was on P Street, on the street. 

THE COURT: On the street? 

THE WITNESS: Yes, sir. 

THE COURT: Just on the street? 

THE WITNESS: Yes, sir. 


THE COURT: All right. 
BY MR. JONES: 

Q. When you went and spoke to him, was your friend John Mackey 
with you at that time? A. No, sir, he was in the restaurant. He was 
waiting for me. | 

* * * bd * 

Q. Now, what happened after you were informed that no one had 
seen your cousin that evening? A. After I was informed no one had 
seen him, so, Mr. Williams said since you and I are friends you can 
use my car and bring it back tome. AndI told him I will be glad to 
bring it back to you. | 

Q. Did Mr. Williams give you anything at that time ? A. He 
handed me a key. | 

Q. Was it just a single key? A. A single key. 

Q. Was there anything unusual about that key? A. No ‘more than 
it was a car key. 

104 Q. Were you aware at that time where this vehicle was , parked ? ? 
A. It was parked right in front. He was standing on the sidewalk and he 
was right in front of me and I was looking right at it. 


* * * * x | 


Q. Were the lights of the vehicle on at that time? A. There 


wasn't no lights on. 
* * * * * | 


105 THE WITNESS: You see, we arrived on North Capitol at about 

3:30 or something like that. | 

THE COURT: Who is "we"? 

THE WITNESS: Mr. Mackey and myself. 

BY MR. JONES: 

Q. What did you do, if anything, after you received this key ? 
A. After I received the key I went around and told Johnny that I would 
carry him down to Southwest, that a friend of mine had loaned me the 
car, and I would carry him down there and then I would come back and 
leave the car. 
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MR. JONES: Please speak louder. 

Q. And did you walk to the car then? A. We walked around to 
the car. 

Q. Did you observe anything unusual about the car? A. Nothing. 

Q. Would you describe the car? A. Well, at that time I thought 
it was a green Car. 

Q. And would you tell us again the year and make, if you recall 
it? A. It was a 1962 Chevrolet. 

Q. Did you have occasion to look at the license plates on that 
car? A. No, sir. 

Q. What did you do then? A. Well, I started to driving it. I 
started up and went around there and went out O Street. 

Q. Justa minute. How did you start the car ? A. With the key. 

Q. Which key? A. The key that Johnny Williams had given me. 

Q. What did you do with the key after you started the car? 
A. What did I do with the key after I started the car? 

Q. Yes. A. I left it in the ignition. 

Q. Then what did youdo? A. I drove off. 

Q. In which direction did you drive? A. Towards Southwest. 

Q. Which street were you driving on when you went in that 
direction? A. Out New Jersey Avenue. 

Q. What happened as you approached Southwest? A. Well, I made 
a wrong turn so I had to go down Half Street and make a turn all the way 
around to get back on the street where I was going. 

Q. What happened then? A. Well, when I was going down Half 

Street some police officers passed by, so I kept on driving and 
I stopped at the corner of Half Street and P Street because of the traffic 
that was coming. So then I made a right turn down P Street and I made 
a right turn on First and P and when I was about to make a righthand 
turn on First and O the officer told me to pull over, so I stopped. 


Q. Now do you have a driver's permit? A. Yes, sir. 
Q. Did you have it with you on that evening? A. Yes, sir. 
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. Were you at any time asked to Show it to anybody? A. Yes, sir. 
. Who asked you? A. Officer McClung. | 
. What did youdo? A. I showed it to him. 
Q. What happened then? A. So he asked me for the registration 
and I told him I didn't have the registration. So he said, well maybe 
it is in the glove compartment and I said, probably so, and tried the key 
in the glove compartment and the key wouldn't fit the glove compartment. 

Q. Did you explain to the officer where you had gotten that vehicle ? 

A. Yes. He asked me before, he asked me for the registration, 
he asked me, he said whose car was it, so I told him whose it was. 

Q. Did he ask you where this person lived? A. They asked me 
that later on. 

Q. What did you tell them in regard to who this person was and in 
regard to where this person lived? A. I told him about his name and 
address and he asked me about how old he was and I explained all of 
that to him. 

Q. Did you attempt to open the glove compartment at that time? 
A. Before I went down there? 

Q. Did you attempt to do it at any time before you eamyene 
officers? A. No, sir. 

Q. Did you attempt to open the glove compartment at cat time ? 
A. Lattempted to at that time. 

Q. What did you do, how? A. With the key that was piren me. 

Q. Were you able to open it? A. I wasn't successful. | 

Q. What happened then? A. So Officer McClung asked me, he 

asked me to get out of the car and to get in the patrol car with 
Officer Samsock. | 

Q. Did you comply? A. Idid. | 

THE COURT: What was your answer? 

THE WITNESS: Yes, sir. 

BY MR. JONES: 


Q. Now, at that time did you have any idea that was a stolen car? 
A. No, sir. 
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Q. Did there ever come a time when you had thought that might 
be a stolen car? A. No, sir. 

Q. Now, after you were placed in the scout car were you taken 
anywhere? A. I was taken to No. 4 Precinct. 

Q. What happened there? A. Well, I was taken down there and 
they put us behind the desk. So they stated that -- they had already 
mentioned there was just one tag on the car and so they checked the 
book and they found out that this tag belongs to another car. 

So then they called the lady up and asked her was the tag on her 
car missing. This was about 5:30, or something like that, and they 

said the car was stolen and they asked us did we want to make a 
statement about the car being stolen. 

Q. Was a search ever made of your person? A. Of my person? 

Q. Of your person. Were you ever searched? A. I was searched 
when I came into the police station. 

Q. What, if anything, was taken from you at that time ? A. Well, 
my key was taken from me. 

Q. Was there anything else? A. My papers, things like my 
billfold and papers like that. I had a little address book and so forth. 


* cd * * * 


Q. Now, at the time when you were stopped by the police when 


you were driving that vehicle, did you believe that you had the consent 


of its owner ? 
MR. COLLINS: He has already answered that question, Your 
Honor please. 
THE COURT: He can answer it again. I don't know whether he 
has or not. 
THE WITNESS: I had consent of the owner. 
* * * * 
CROSS EXAMINATION 
BY MR. COLLINS: 


* * 
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Q. Are you the same Richard Stevens that was convicted of 
unauthorized use of a motor vehicle on September the 16th, 1955? 
A. September what? | 

Q. September the 16th, 1955? A. I can't recall. 

Q. Were you convicted in September of 1955? A. I couldn't 
recall. 

Q. Are you the same Richard Stevens who was convicted of 
unauthorized use of a vehicle in August of 1957? A. August 1957? ? 

Q. August 1957? Yes, or no -- A. I can't recall right now. 

114 Q. Are you the same Richard Stevens who was convicted of 

assault in September of 1961? A. Not assault, simple assault. 

Q. What were you convicted of? A. Simple assault. _ 

THE COURT: Simple assault ? 

THE WITNESS: Simple assault. 

BY MR. COLLINS: 

Q. But you don't recall being convicted of unauthorized use of a 
vehicle? A. Ido recall. | 

Q. You do recall it? A. I can recall I was convicted but when I 


i 


was convicted -- I was convicted twice. 
* * * * * 


Q. You were with Mackey practically that whole day, weren't 
you, June the 23rd? A. Yes, sir. | 


* * * * * | 


| 


THE WITNESS: It is on 14th Street in the 3200 block of 14th Street. 
THE COURT: How close to Park Road? | 
THE WITNESS: It is about a half a block. 
THE COURT: A half block. 
BY MR. COLLINS: 
* * * * x | 
Q. Where did you go after you left the restaurant at 14th and 
Park Road. A. Where did I go? | 
THE COURT: Yes. 
THE WITNESS: I went to the restaurant on North oa and 
P Street. 


| 
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Q. Was Mackey with you also at that place? A. Yes, sir. 
Q. In fact he was with you the whole day, wasn't he? A. That 
is right. 
Q. When you got there to the restaurant at North Capitol and 
P Street, is that where you got the car? A. Yes, sir. 
= * *x * * 

121 THE COURT: Can you not give us any idea when you had last 
seen Williams prior to the night he lent you this 1962 Chevrolet 
automobile ? 

THE WITNESS: I would say about two weeks. 
x «x * x* 
BY MR. COLLINS: 
Q. How many cars does Johnny Williams own? A. I don't know. 
Q. How many have you seen him with? A. One. 
Q. What was that? A. I seen him with this Mercury. 

123 Q. But you had never seen him with the Chevrolet? A. Not until 

the night he loaned it to me. 


* * * * * 


Q. Where was it that you saw him that evening, in the restaurant? 


A. I saw him on P Street. 
124 Q. Outside the restaurant? A. Not outside the restaurant; where 

I seen him was on the corner around from the restaurant. 

Q. But it was out on the street? A. Yes, sir. 

Q. You were talking to him to see if he knew where Herbert was? 
A. I wasn't talking to him but to all of the fellows who were standing 
there. 

Q. There were some other fellows there ? A. I don't know all of 
their names. I know their faces. 

Q. So you don't know any of their names? A. I know some of 
their names; I can't remember who all was there. 

Q. They heard your conversation, didn't they? A. Yes. 

Q. Have you got any of them here today ? 
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MR. JONES: I object, Your Honor. 
THE COURT: I will overrule the objection. It isa proper 


question. | 

MR. JONES: Your Honor, may I make my objection for the 
record that the District Attorney is implying that the defendant must 
subpoena a number of other witnesses to prove his innocence? 

THE COURT: Not at all; not at all. He said that this conversation 
with Williams -- the result of it happened there at the same time he 
was talking to a group of men, some of whom he remembers " name 
and some of whom he does not. | 

The question is proper. He can explain why they are not here. 

BY MR. COLLINS: 

Q. Are they here today? A. No, sir. 

Q. Why weren't they here? A. Well, I don't know — I don't 
have any addresses for them. 

Q. You don't know their names, either, do you? A. All I know 
is by their nicknames and by their faces. : 

Q. What are their nicknames? A. What are their nicknames ? 

Q. What are their nicknames? A. Well, one person is } named -- 


I can't think of his name right now. 
Q. Are they good friends of yours? A. They are associates, 
not friends. 
Q. Oh, they are associates but not friends. A. No, sit! 
126 Q. Johnny Williams isn't here today, is he? A. I don't know 
whether he is or not. : 
Q. Are you sure he lives at 50 O Street, Northwest? ; . That is 
his address. | 
Q. How did you find that out? A. I heard them mentions: it. 
Q. Who mentioned it? A. He did. 
Q. When? A. He mentioned it, I think it was in March. He 


mentioned it in March. 
* * 
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Q. How do you explain the real tags for that car not being on it 
but one tag taken from Mrs. Warren's car? How do you explain that 
being on there? A. I can't explain that, either. 

Q. When you and Mackey got inthe car there was only one tag 
on the car, wasn't there? A. I don't know how many tags was on the 
car. 

Q. You don't know? A. No, sir. 

Q. You didn't look at the car at all when you got in? A. Yes. 
All I did was open the door and got in and drove off. 

a * ca * * 

Q. Yes; when did he get in the car? A. When I went back to the 
restaurant and told him my cousin wasn't around there, and Johnny 
Williams had loaned me his car. I told him I would bring it right back 
and then I went and got Mackey. 

Q. What was that last remark? A. I said, I went and got Mackey 
and we got in the car and drove to Southwest. 

Q. Where were you going with this car? A. Where was I going 
to go? 

Q. Where were you and Mackey going to go with this car prior 
to being arrested? A. I had told Mackey I would carry him to his 
father's house. 

* * x * * 

Q. Did you attempt to bring the car back to Johnny Williams? 
A. I got arrested. 

Q. Did Johnny Williams ever check with you after you were 
arrested, about his car? A. No, sir. 

Q. He never did? A. No, sir. 

THE COURT: Did you make any effort -- you have been in jail 


since you were arrested, haven't you? 
THE WITNESS: Sir? 
THE COURT: You have been in jail ever since you were arrested ? 
THE WITNESS: Yes, sir. 


43 


THE COURT: Did you have anybody try to find Johnny Williams 
for you ? 

THE WITNESS: I signed a subpoena to have him here. » 

THE COURT: When was that? 

THE WITNESS: When was that? 

THE COURT: Two days ago, wasn't it? | 

THE WITNESS: I signed that in August. | 


| 


MR. JONES: Your Honor, may we come to the bench? 
THE COURT: Before you ask your lawyer to get a subpoena for 


Johnny Williams at 50 O Street, did you try to, through any os your 
friends, or your family, to locate Williams ? 
THE WITNESS: I wrote a letter to my sister but I got no answer. 
MR. COLLINS: May I proceed, Your Honor ¢ ey 
THE COURT: Do you still want to come to the bench? 
MR. JONES: No, Your Honor. 
BY MR. COLLINS: 
Q. There was no key in the ignition when the officer stopped you, 
was there? A. There was a key in the ignition. 
Q. There was a key in the ignition? A. Yes, sir. 
Q. And didn't you pull out a roll of keys and tell the officers 
those were the keys you used? A. Did I pull outa roll of keys 2) 
Q. Did you have a roll of keys? | 
THE COURT: A ring of keys. 
Q. A ring of keys, rather, on you? 
THE COURT: Show them to him. 
BY MR. COLLINS: 
Q. Showing you Government's Exhibit 2, did you have that key 
that night? A. I don't recall having it. 


* * * 
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JOHN A. MACKEY 
called as a witness in his own behalf and, having been affirmed, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LIPTON: 


x * * * * 


Q. Now, directing your attention to the date of Saturday, June 
the 23rd, were you together with Mr. Stevens most of that day ? 


A. Yes, sir. 

Q. All right. Now, on the evening of Saturday, June 23rd, and the 
morning hours of Sunday, June 24th, were you with Mr. Stevens at 
the R.C. Carry-Out Shop? A. Yes, sir. 

Q. All right. Now, what time were you there? Now, the second 
time is the one I am interested in. A. Around 3:30 or a quarter till 
four. 

Q. That was Sunday morning, is that right? A. Yes, sir. 

Q. You were in that carry-out shop? A. Yes, sir. 

Q. Did Mr. Stevens have occasion to leave you? A. Yes, he did; 
yes, sir. 

Q. Where did he go? He went outside the shop? A. Yes, sir. 

Q. Did you know where he went or to whom he spoke ? 

a * * * * 

THE WITNESS: When I come down there we were looking for 
Herbert and I guess he stepped out to look for Herbert. 

THE COURT: Don't guess. When he left the restaurant, did he 
tell you where he was going? 

THE WITNESS: He was going to look for Herbert. 

THE COURT: Did he say so? 

THE WITNESS: Yes, sir. 

BY MR. LIPTON: 
Q. Did he return? A. He returned. 
Q. How long was he gone? A. Tenor fifteen minutes, maybe. 
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Q. And what did he tell you when he returned, Mr. Mackey ? 
A. He stated he hadn't found Herbert. Herbert was not there, 
THE COURT: Not where? 
THE WITNESS: On P Street. 
THE COURT: Was Herbert supposed to be on P Street somewhere ? ? 
THE WITNESS: He wasn't in the restaurant. 
146 THE COURT: Where did Stevens go, as he told you, to find 
Herbert? | 
THE WITNESS: Just around the corner on P Street. 
THE COURT: He went and came back in about fifteen minutes ? 
THE WITNESS: Yes, sir. 
BY MR. LIPTON: 


Q. And told you he couldn't find Herbert? A. Yes, sir. 

Q. And did he tell you anything else? A. He said that he had 
seen a friend of his and that a friend of his said he could borrow his car. 

Q. Did he tell you who the friend was? A. Yes, sir; he said the 


friend was Johnny Williams. 
Q. Did he show you a key to a car, or anything? Did he show you 
he had akey? A. He had a key. | 
Then what happened? A. We walked to the car. 
You walked to the car? A. Yes, sir. 
You got in the car? 4. Yes, sir. 
Drove away? A. Yes, sir. 
Who was driving? A. Mr. Stevens. 
Were you driving that car at any time? A. No. 
Can you drive? A. No, sir. 


fpx2Lx LL LOO 


. Do you have a driver's license? A. No, sir. 
Q. And when you left with that car where were you going? 
A. We were going down to my father's house. 
Q. Where does your father live? A. At 1422-A Corbin Place, 


i 


Southwest. 
* 
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Q. Now. did you have an occasion to see if there was any tags 
on that car or any were missing from it before you got in it? A. No, 
sir, I just looked at the car and walked on around to the passenger 

148 side. That is all. 
Q. What kind of a car was it? A. A ‘62 Chevrolet. 
% * * x * 

Q. Did you know that Mr. Johnny Williams did not have the right 
to use the car, to loan this car? A. No, sir. 

MR. LIPTON: No further questions, Your Honor. 

CROSS EXAMINATION 
BY MR. COLLINS: 
aa * * * * 

Q. How long did you say you have known Stevens ? A. Ihave 
known him less than a year. 

Q. How long have you known Johnny Williams, if you ever knew 

him? A. I don’t know him. 

Q. You don’t know him at all? A. No, sir. 

Q. You were with Stevens all afternoon and all evening on the 
23rd, weren't you? A. Yes, sir. 

a * x * * 
150 Q. What time would you say you left there ? A. Well, the sun 
was going down. 

Q. The sun was going down? A. Yes, sir. 

Q. That would be around 8:30 or so, wouldn't it? A. No, the sun 
goes down at 6:30. 

151 Q. In June it goes down at 6:30? A. Yes, sir. 


* * x ” * 


Q. And was Stevens with you all of that time? A. Yes, sir. 
* * x * * 


152 Q. No, but had you discussed that possibility with him? Had you 
discussed the idea of going to Baltimore that night with Stevens ? 


A. Yes, sir. 
* 


47 


Q. You didn't have any way to get to Baltimore, did you? A. There 


was a bus there, a Greyhound. 

Q. Oh, were you going to take a bus? A. No, sir. 

* * * * * 

Q. How long was Stevens gone out of the restaurant before he 
came back? A. Ten or fifteen minutes. I don't know. I say around there. 

Q. What did he say when he came back? A. He said that he had 
not seen Herbert who was his cousin. 

Q. What else did he say? A. And he also said that he had seen 
a friend of his by the name of Johnny Williams who said he could 
borrow his car to take me down to my father's. 

Q. Where else were you going to go besides taking you to your 
father's? A. Nowhere. 

Q. Nowhere? A. No. 

Q. Do you recall testifying before the Grand Jury? A. Yes, sir. 

Q. On July the 11th, 1962? A. Testifying before the Grand Jury? 

Q. Do you recall testifying before the Grand Jury? . No, sir; 

I don't recall testifying before the Grand Jury. 

Q. You don't recall that? A. I recall giving a statement at the 
Grand Jury. I didn't say anything about testifying. ! 

Q. You were asked questions? A. Yes, sir. 

Q. And you answered questions? A. Yes, sir. 

Q. Do you recall answering this question: "Why was he going to 
take you over to your father's? | 

"Answer. Because I asked him to take me over to my father's. 

"Question. I see. Why didn't you ride the bus? 

"Answer. We were going to ride the bus. We did ride the bus 
over to North Capitol and we stopped off to see whether his cousin had 
the car. We were supposed to see his cousin even before we got to 
Park Road. 

"Question. Were you going somewhere from your father’ 8? 

"Answer. Yes, sir. 
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‘Question. Where were going from there? 
"Answer. I was going -- I was getting ready to go back uptown 


and then we were going over to Baltimore.” 
Do you recall saying that? A. I recall saying that. Can I explain 
that since you read that ? 


* * 


(AT THE BENCH:) 

* * * * * 

MR. JONES: The testimony of the witness before the Grand Jury, 
who is now a defendant, can be used to impeach him at trial. It can be 
read to the jury. This man -- 

MR. COLLINS: It was voluntarily given and he was warned of his 
rights. 

THE COURT: I would agree with you unless the man did not 
voluntarily testify, but was he subpoenaed to the Grand Jury ? 

MR. COLLINS: I believe he was subpoenaed, yes. And he was 
asked there, he was warned at length whether he wanted to testify. He 
was told he was a defendant in the case. 

THE COURT: A prospective defendant. 

MR. COLLINS: Yes. 

MR. LIPTON: He was in jail. That was my subject of my motion 
before Judge McGuire. 

THE COURT: Which motion? 

MR. LIPTON: This motion to quash the indictment on the basis of 
appearing before the Grand Jury at the time that he was incarcerated. 

THE COURT: That alone would not destroy it. 

MR. LIPTON: I realize the state of the law -- 

THE COURT: If he was properly warned, and you say he was. 

MR. COLLINS: It is right in here. It starts on this page and 
goes over -- 

MR. LIPTON: He questioned him -- 
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THE COURT: Ido not have any doubt in the world about it, if it 
actually impeached his testimony. The only question is whether he was 
in a protected position when he testified, if he was warned of his rights 
and warned of his rights that anything he might say might incriminate 
himself. 

MR. LIPTON: I would assume they warn all witnesses before 
the Grand Jury. 

THE COURT: I doubt that. I think that the only ones are those who 
possibly are potential defendants and obviously he would have been. 

165 MR. LIPTON: He was more than a potential, he was in jail 
awaiting trial. 

MR. COLLINS: He was charged at the time. 

THE COURT: He was a prospective defendant and he 'was warned. 

MR. COLLINS: I can find the place here where he was warned, 


Your Honor. 


MR. JONES: Your Honor, may I make an objection for the record ? 


I object to any of this Grand Jury testimony being introduced to 
the extent that it incriminates the defendant Stevens. | 

THE COURT: I am going to sustain the objection to reading any 
of his testimony before the Grand Jury. What I am afraid of is, in that 
respect, but you haven't read enough to do any harm thus far -- what 
Iam afraid of, he is listed here as being 20 years old at the time he was 
indicted. I assume that is so. 


* * * * 


AFTERNOON SESSION 
~ * 
JOHN A. MACKEY 
resumed the witness stand and, having been previously affirmed, was 
examined and testified further as follows: 
CROSS EXAMINATION - (Continued) 
BY MR. COLLINS: 


* * 
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170 Q. Do you know where these keys came from ? A. Those keys 

were found. 

THE COURT: Who found them and where? 

THE WITNESS: They were found just off the restaurant. 

BY MR. COLLINS: 
Q. What restaurant? A. At the sandwich shop. 
171 Q. At North Capitol and P, or 14th and Park Road? A. At 

14th and Park Road. 

Q. Were they found out on the street? A. No, sir. 

Q. Where? A. They was lying there as you come out of the 
restaurant. 

THE COURT: On the sidewalk? 

THE WITNESS: On the side -- on the side of the building. You 
see, the restaurant is at 14th and Park Road. 

THE COURT: Who found them? 

THE WITNESS: Mr. Stevens picked them up but we were both 
there. 

BY MR. COLLINS: 

Q. So Stevens picked these keys up? A. Yes, sir. 

Q. These are the same keys he picked up? A. Yes, sir. 

Q. Did you see what he was going to do with those keys? 
A. We were going to take them and turn them in. 

Q. To whom? A. To the owner. 


Q. How did you know who the owner was? A. We were going to 


look in the paper and see the owner. 

Q. You were going to look in the paper and see if there was any 
keys missing? A. Yes, sir. 

Q. Which one of you had these keys ? A. I didn't have them. 

Q. Stevens had the keys, did he not? A. Yes, sir. 

Q. He had them at the time the police stopped you in the car, 
didn't he? A. Yes, I imagine so. 


* = * 
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Q. Iam asking you, have you ever seen Stevens drive! a 1962 
Chevrolet on any other occasion? A. No, sir. : 

Q. But yet you didn't have any question about it when you got in 
the car? A. He had already said he borrowed it from Johnny Williams. 

Q. And you had never heard of Johnny Williams batons, had you? 
A. Ihad never seen him. : 

* * * * * 

Q. Did he mention the name Johnny Williams at any time that 

night? A. No, sir. | 


| 
* * * * *) 


Q. Had either one of you discussed a person named J ohnny 


Williams that night, prior to the time you got in the car? A. No, sir. 
175 Q. Did he bring Johnny Williams into the restaurant when he 
came back to tell you he had gotten the car? A. No, sir. | 
Q. In fact, you never even saw Johnny Williams that night, did 


you? A. No, sir. 
* * * 
ELLA LYONS 
called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


* * * * 


BY MR. COLLINS: | 
Q. You say you live at 36-A O Street? A. Yes, sir. 


Q. Is that near a premises known as 50 O Street? A. It is about 


five doors down. 
* * * * * | 


| 
Q. Did you ever live in 50 O Street? A. Four years a a down- 


stairs apartment one. 


Q. When did you stop living at 50 O Street? A. The mia of 


October of last year. 


Q. 1961? A. Yes, sir. 
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Q. Why did you stop living there 2? A. Everybody had to vacate 
because the building was condemned beyond repair. 
x = * * * 
Q. When you lived at 50 O Street, did you ever know a person 
named Johnny Williams? A. No. I didn't. 
= a * 
CROSS EXAMINATION 
BY MR. JONES: 
Q. Miss Lyons, do you know Richard Stevens? A. Yes, sir. 
= cd * 2 x 
Q. What is your connection -- or, how do you know him? 
A. He is my nephew. 
* * oa * * 
THE COURT: Have you got only one proposed instruction ? 
MR. JONES: Yes, Your Honor, that is all. 
THE COURT: I will deny it as it is framed. You have, Mr. 


185 District Attorney, an instruction on this subject that you prefer ? 


* * * * * 


186 MR. LIPTON: No, I do not have any proposed instruction, except 
Your Honor’s general instruction. 
I would, however, like to renew my motion I made at the close of 
the Government’s case. I would like to move, as Your Honor has stated, 
187 the defendants’ evidence has added nothing to the Government's 
case. They stated their version to the effect that they had no knowledge 
that this was a stolen vehicle. 
Specifically, of course, I am moving only on the part of defendant 
Mackey, that he was not driving the car, he could not drive a car, and 
he went in the car on the representation of the defendant Stevens, that 
the defendant Stevens was loaned this car by one Johnny Williams. 
THE COURT: That is right. That is what the jury has got to decide, 
whether he did have that knowledge with reason to believe that it was 
properly in the possession of Stevens. 
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The only way they can reach a conclusion one way or the other 


on that is by taking all of this evidence into consideration as revealed 
by all the evidence. 
* * * * * | 

MR. LIPTON: My position, Your Honor, is that the only evidence 
the Government has shown against this defendant is that he was in the 
car. They haven't indicated or proved to any degree that he; had 
knowledge of the fact that the car was stolen. 

THE COURT: But the circumstances was being in the automobile 
coupled with the circumstances of the other defendant having possession, 
all of a sudden, of an automobile, leaves a question of whether he was 
put on notice that this defendant didn't have the right. They had been 
together all day long and all evening long, and here this man goes out 
and turns up with a brand new automobile. And Mackey said he never 
even heard of John Williams. 

He just takes Stevens’ word that he got legitimate possession of 
the automobile, plus his own testimony. That isa question for the jury 
to resolve after a consideration of all the evidence, whether or not he 
was put on notice that he didn't have a right to be in that automobile or 
participate in its use. 

* * * * * ! 

MR. COLLINS: Basically, we take the position that his presence 
in the stolen car, coupled with the circumstantial evidence of his being 
with Stevens ali that evening before; the fact they were both up in the 
vicinity of 14th and Park Road; the fact they had discussed this business 
of going to Baltimore, and that Stevens went out and got the car, came 
back with it, and that Mackey never questioned him at all, but just got 
in the car, and was found there, that this would give rise to'the inference 


that he was aiding and abetting Stevens in the actual taking of the car. 
* * * * *! 


i 
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MR. COLLINS: I might add this, Your Honor. When Mackey got 
in the car, of course it had only one tag on it when he got in and sat 
down, and viewing the Government's evidence in its most favorable 
light, our evidence showed there was no key in the car and he could 
have seen that as a passenger in the car, and certainly that should have 

given rise to the question in his mind. 

* * * * * 

THE COURT: The crux of this case, including the dissent, is 
that there must be some conduct of an affirmative nature. A mere 
negative act is not sufficient. The purpose of the crime here is the 
use of the automobile with knowledge of it, -- of course, unauthorized 


use. 


A passenger may be just as guilty of using the car as the man who 


is actually operating it if he had reason to believe, or should have known, 
was put on notice, that the driver of the car was not authorized by the 
owner of it to use it. 

* * * * * 

MR. COLLINS: Your Honor, we take the position that you could 
instruct the jury as to both on unexplained possession. However, the 
theory would apply more properly to Stevens. That is why we are 
relying on aiding and abetting. 

THE COURT: I don't want to instruct the jury that they can infer 
guilt by the possession of the car by Mackey, because if it is true, and 
there is no contradiction of it, he doesn't know how to drive a car, he 
doesn't have a license, and he is sitting inside the car as a passenger. 
I don't think that amounts to possession of the car. 

They wouldn't be permitted to draw an inference. The question 
is whether he participated in the use of the automobile, using the car 
with a guilty knowledge. 

* * 


Washington, D.C. 
September 28,1962 


* * * * 
CHARGE TO THE JURY 
THE COURT (Schweinhaut, J.): Ladies and pentionenl of the 
jury, Iam sorry to have detained you this morning but one can never 
tell how long a criminal proceeding will be at a trial or a motion or 
anything else, how long it will take, so I just guessed wrong last night. 
Now there are certain general principles of law to which I want 
to aver first that you must keep in mind. 

The first of these is that the indictmert against these two 
defendants is not evidence against them. It is simply an accusation, 
a charge leveled against them of which the law presumes them to be 
innocent, and since that is a presumption of law, a presumption of 
innocence, it is sufficient to acquit each of them unless you find the 
evidence to be such as to each of them, individually, to satisfy your 
minds beyond a reasonable doubt of their guilt. Because the burden 


is always imposed upon the prosecution to prove the guilt of} one who 


is accused of a crime. 

The burden is never upon the defendant or defendants to prove 
their innocence. And that burden is not satisfied as a matter of law 

by evidence which creates a strong suspicion of guilt or a mere 
probability of guilt. It does require something more than that, proof 
beyond a reasonable doubt. 

Now the term reasonable doubt is a technical term, of course. 
And there is not any mystery about it. It is a term that means what 
it says. | 

The law says that if you have a reasonable doubt about the guilt 
of a defendant you must acquit him. Now reasonable doubt as the law 
envisons it, is such a doubt that after a full, and a fair, and an impartial 
and objective consideration of all the evidence to leave a juror's mind 
80 undecided that he does not have an abiding conviction of guilt which 
he believes would remain unshaken by future reflection. 
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Now a reasonable doubt cannot arise from speculation or conjecture 
or from what we might say in the vernacular, stems from a hunch. It 
has got to be a kind of doubt, to put it simply, which is based upon reason, 


which arises out of the evidence, that is if the evidence brings a 


reasonable doubt to your mind, or perhaps if you think so, the lack of 
necessary evidence which creates a reasonable doubt, and still more 
simply put or more graphically put, it is a doubt which a juror can give 
to himself and to his fellow jurors, a reason and a reason that makes 
sense. 

Now the requirement of proof beyond a reasonable doubt and the 
burden of proof imposed upon the prosecution, is not a requirement that 

the prosecution prove its case beyond all doubt because the law 
recognizes that happenings between human-beings can seldom, if ever, 
be established to an absolute certainty, and it does not require that for 
that would be impossible. 

Now in deciding whether you have a doubt for which you can give 
a valid, sensible reason, and therefore, in deciding the ultimate, which 
is whether your verdict shall be one of guilt, guilty or not guilty as to 
each of these two individuals, you have got to evaluate the testimony 
of each witness who took the witness stand in this case, each one of the 
people who came before you as a witness. 

Now bring to that task what I think would be your chief aid, the 
use of your own good common sense and your own experiences in life, 
and your knowledge of human nature and of people. Take into account 
the many, many factors which are involved in this process of evaluating 
and weighing evidence; take into account the sources of knowledge of 
the witnesses and their opportunities for observation; their intelligence 
or lack of it; their education or lack of it; and take into the account the 
manner, demeanor and conduct of the witness on the stand. Did they 
individually appear to be forthright and candid or otherwise, evasive 
or contrary of what is candid and forthright, how did they appear to you? 
Did the story that each one of them told you, when considered with what 


57 


all of them told you, did the stories sound probable or improbable, 
plausible or implausible, is it a likely story ? | 

In short, did each one, when you go over in your minds the story 
that each tells, does it have a ring of truth or not? You will find in 
every case that you have heretofore tried and many that you will try in 
the future, as in this case, that there will be inconsistencies and 
discrepancies, and contradictions as well in the testimony. ‘Sometimes 
you will find the contradictions or the inconsistencies or the discrepancies 
in the testimony of a single witness, his own testimony, or you will find 
in his testimony as opposed to some one or more of the other witnesses. 

Now if you do, and you certainly find them here, you have got to 
ask yourself what kind of a thing is this that I detect, this inconsistency 
or this contradiction? Is it a natural sort of thing which I can expect 
to find in the narrative of a truthful person given here today concerning 
a past event that would be common impairment to one degree or another, 
to some degree or extent of memory, for example, or of memory for 
details ? ! 

Now no two people ever see the same thing exactly the same way. 
Substantially yes, but when you get into details there will be some 
differences of opinions of perfectly candid truthful people. 

Or on the other hand, you will ask yourself whether this story is 
more likely to be encountered in the company of falsehood rather than 
truth? That goes not only for discrepancies which may be minor; 

inconsistencies which may or may not be minor. Contradictions 
are never minor. You will find contradictions in this case and I do not 
intend to comment on the evidence in the case because I do not want 
you to be influenced by what you may think I may feel. It is yor right 
and duty and not mine to decide what the facts are. 

But to illustrate what I mean in part, and this is a matter you will 
have to resolve in your own mind, of course. You have got a contradiction 
here in this case, among other things, which is outstanding, and it 


involves the matter of the keys. Now the police officer testified when 
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he stopped this automobile because it did not have a front tag on it, 
and asked the driver, who was Stevens, for his driver's permit and 


registration card, he noticed that there was no key in this Chevrolet, 
and that lead him to further inquiry. And he told you that Stevens took 
out a bunch of keys from his pocket and selected one and put that in the 
car when the police officer commented upon the absence of a key in the 
ignition, and purported, according to the police officer, to have the 
right key and tried to lock it and it would not lock. 

Now I can take judicial notice, as you can, that the 1962 
Chevrolet, like the predecessor of the Chevrolet, you can start a 
Chevrolet unless it is in a locked position, you can start a Chevrolet 
without a key, and you can turn it off without a key, but you cannot lock 
it without a key. And this key which he says Stevens selected from the 
ring which is in evidence here, and the key did not work. 

Now those keys were taken by the police officer. I do not know 
that it is conceded but you are entitled to take that into consideration 
if you want to. Stevens testified that he never saw those keys at all 
and that there was a key in the car and the key had been given to him 
by the man he says, Johnny Williams, and that it was in the car, in the 
ignition when the officer stopped him. 

That is contrary to what the police officer said. And he said he 
never saw these keys. He never had them and he never took them out 
of his pocket and he never tried to use one in the car. 

The other defendant Mackey testified in that regard that he 
recognized the keys, they were lying on the sidewalk or in near the 
sidewalk as they came out of the restaurant at Fourteenth and Park 
Road that night, and that Stevens picked them up, and that is all he 
knows about it; he never saw them in use in the car. And he too says 
that the man called Williams, who lent this automobile to Stevens, had 
a key which he handed over to Stevens just as Stevens said. 
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But there is a difference in the testimony of the two defendants, 
the inconsistency and contradiction between the two defendants as to 
this ring of keys, and they both in turn contradict the testimony of the 
police officer. Of course, you have got to resolve those differences 

and to apply, in doing so, your own common sense, your 
experiences in life, and this item that I have just mentioned to you, is 
a necessity for deciding whether the contradictions that you find in the 
evidence or inconsistencies or discrepancies are normal, natural, 
believable, or probable things. The kind you would expect to find in the 
testimony of a truthful person whose memory is impaired because of 
lapse of time or is it rather a falsehood -- its basic character ? 

Now interest in the case and its results, friendship or animosity 
toward persons concerned are other factors which may or may not, if 
they exist, impair and maybe even destroy the ability and desire and 
capacity of a witness to tell the truth. 

You give to the testimony of every witness that weight to which you 
think it is entitled in the light of the considerations that I have suggested 
to you, and when viewed, each of them, in the context of the whole of the 
evidence. I do not believe that the testimony of any one witness in any 
case ever stands altogether by itself. To be sure the testimony of one 
individual may have greater convincing power in your mind than the 
testimony of others. But even so, and that is natural and more often 
involved in the case than not. But even so, you have got to weigh the 
testimony of each individual in the light of all the rest of them, so that 
your verdict will be based upon the whole and not just parts ‘of the 
testimony. 

If you believe anyone testified falsely concerning a matter which 
he could not reasonably have been mistaken, you may disregard his 
testimony in whole or in part. It may be that you will conclude that 
someone testified falsely with respect to some aspect of the matter 


but as to others told the truth, so you can accept what you think is true 


and reject the rest, or you can reject all as taken. 
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You have been allowed to know in this case that one of the 
defendants, Stevens, has thrice been convicted of criminal offenses. 
That is not proof and it is not evidence of guilt of this charge. You are 
entitled to know it only because you may believe it or not and it reflects 
upon his credibility as a witness. because these two defendants took the 
witness stand, ami they elected to do so, in their own behalf and by 
doing so they like every other witness, automatically put in issue their 
own credibility, and their reliability as truthful persons. 

You may believe that one who has heretofore been convicted of 
criminal offenses is not as worthy of belief as one who has heretofore 
been free from the clutches of the law, so to speak. On the other hand, 
you may come to the conclusion that notwithstanding the prior convictions 
be was telling you the truth in this case, that is a question of fact and 
you must resolve it. 

Now the indictment charges the unauthorized use of an automobile. 


It does not charge that the automobile was stolen. There is a difference 
between the two. This indictment charges a crime, a separate 


crime of unauthorized use of a vehicle. It reads as follows: 
That on or about June 24, 1962, within the District of Columbia, 

Richard Stevens and John A. Mackey, feloniously did take, that 

is illegally took, used, did take, use, operate, and remove one 

certain automobile, the property of Gertrude M. Lewis, from a 

certain street, and did operate. and drive said automobile for 

their own profit, use, and purpose without the consent of 

Gertrude M. Lewis, the owner of said automobile. 

Now the gist of the charge here is that these two men unlawfully 
and without authority from the owner of anyone having power to give 
authority, used this automobile. It is charged that they took the car 
from a certain street and they used it for their own profit. This 
indictment is drawn in the language of the statute which defines the 
offense setting forth the different ways it can be violated. 
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It is not necessary for the Government to prove that either one of 
them actually took the automobile originally. The basic charge, although 
you may find they did, but it is not necessary for the Government to 
prove that they actually stole it. The gist of it is they were! illegally 
using it without authority, and knowing that they did not bave the 
authority to use it for their own purpose. 

Now you will notice the word profit. That does not connote 
financial profit, monetary gain. Simply the key word is use in the 
indictment. You have got to decide this case separately as to each of 
the two individuals. Now as to each of the defendants the proof, of 
course, is somewhat different. | 

In the case of Stevens he was driving the car. And from that, from 
that fact a principle of law arises. It is different than possession. Now 
the fruits of a crime, in this case the car, recently after its commission 
justifies the inference that the possession is guilty possession. And 
though only prima facie evidence, that is evidence only on the face of 
the thing, it may be a controlling weight unless explained by the 
circumstances, are satisfactorily accounted for in some way consistent 
with innocence. | 

Now the possession of the car and in this case it was Defendant 
Stevens, and therefore, this rule of law which I have just announced to 
you or read to you, is not applicable to the Defendant Mackey as being 


a passenger, for that law does not necessarily mean he had possession 
of the car. So that you will consider the case made against Stevens 


differently from that of Mackey in that respect. 

Stevens had possession of it and from that possession you may 
infer guilt unless you think his explanation, which I will not go into, 

because you remember it well enough, satisfies you. If you 
believe his explanation of the matter then he is not guilty. If you have 
a reasonable doubt about his explanation of the matter, you must find 
him not guilty, because the prosecution has got to prove to your 
satisfaction beyond a reasonable doubt, as I have defined that to you, 

| 


| 
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that Stevens was driving this car knowing that no one had given him 
authority to drive it who had a right to do so. 

Now as to first, whether he got the car from a man named 
Williams you will have to decide. Secondly, if you do decide that he was 
given the car by Williams, then you will consider whether the circum- 
stances of the whole transaction were such as to warrant him under the 
circumstances to justify him in believing that Williams had a right to 
lend him the car. 

In that connection, again you have got to review the whole of the 
evidence and decide what was reasonable under the circumstances, and 
what was probable ?' What was logical? Does his explanation satisfy 
you or does it create in your minds a reasonable doubt about his guilt. 
If you do, you must find him not guilty. In view of all the evidence and 
of all the circumstances in this case it does not satisfy you to the 
extent that you do not have a reasonable doubt and do not believe the 
explanation then you will find him guilty. 

Now as I have said the posture of Mackey in the transaction is 


somewhat different. He was a passenger in the car. His testimony is 


he did not even own a driver's permit, not only did he not own 
a driver's permit, but he in fact did not know how to drive. There is 
no evidence to the contrary so you will assume this is a fact. 

So you will decide whetter his participation was with guilty 
knowledge; whether the circumstances of the entire transaction from the 
beginning would bear companionship prior to and during the afternoon 
and evening of this day; the entire beginning of that, and taking into 
account everything that occurred as you may find thereafter. Did he 
have reason to believe that someone had loaned this car to his friend 
Stevens? If he, as a reasonable person, was justified in believing that 
there was authority given by someone authorized to give the car and 
therefore Stevens’ possession of the car was normal, regular, legal, 
and proper, then he had a right to be driving it. 

It was for his use that the car was being driven according to both 
of the defendants. Because they both said at the time they were 
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arrested they were on their way to Mackey's father's house, trans- 
porting Mackey to his father's house. So on their own testimony 
Mackey as well as Stevens, was using the car for the benefit! of each. 

So you come again to the basic question: The knowledge that the 
car had been taken, whether or not they took it, did they have guilty 
knowledge ? 

You have got a question of state of mind wholly apart from the 

question of whether or not they were the ones who actually stole 
the car. The state of mind, was the state of mind innocent? Did they 


have reason to believe, either of them, that they were legitimately 
using this automobile with the permission of the owner or someone who 


was authorized by the owner to give them the possession ? 

You cannot ascertain the state of mind of anybody except by what 
he does and the surrounding circumstances of his acts, just as you 
cannot decide the intent of anyone unless he expresses it verablly, other 
than by what he actually does and the circumstances surrounding what- 
ever it is he does. That is how you determine the mental condition. 
You cannot read the mind of another person. So all you can do is to 
take the circumstances of the whole situation and reach an answer 
from that. 

Thus if either one of these defendants, if you believe he actually 
had reason and did in fact believe, and had reason to believe, that he 
was authorized on one hand to drive the car, and on the other hand, to 
use it in the sense of being 2 knowledgeable passenger, if you have a 
reasonable doubt about it, your verdict must be not guilty = to each 
of them. | 

If you find that neither one of them were justified, and if you 
are satisfied beyond a reasonable doubt that neither one of them had a 
right or authority to drive that car, then your verdict must be guilty. 

Your verdicts will be separate as I have told you as to each one 
of the defendants and it will be in each case either guilty or! not guilty. 

Is there anything else ? 
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THE COURT: You know, of course, your verdict must be 
unanimous and you must select from among your number a foreman. 
Let the foreman conduct your deliberations with some degree of 
formality. Not too much but some so that your process of deliberation 
will be orderly. 

Mr. Robinson and Mr. Quinichette, I will excuse you now from 
further consideration of this case and ask that you return to the 
jurors lounge. Please do not discuss the case until this jury has 
decided it. Thank you very much. 

Now I will send to you, if you wish to have them, the two exhibits, 
one is the registration card from which you can take the serial number 
of this Chevrolet car, and the other is a bunch of keys. If you decide 
you need them, send for them. I will not send the indictment into you 
because you will not need that. The charge is unauthorized use of an 
automobile and your verdict will be guilty or not guilty. Take the 
case. 

(The jury withdrew from the court room at this time.) 


*« * * * * 


DEFENDANT'S INSTRUCTION NO. 1 
To establish guilt of the unauthorized use of an automobile the 
Government must prove beyond a reasonable doubt the presence of a 
criminal intent or guilty mind in the defendant. If you find that the 
defendant Stevens drove the automobile believing from all the facts and 
circumstances that he had the consent of its owner the defendant is 
not guilty of the offense of unauthorized use of a motor vehicle. 


[ Denied as framed] 


[Filed Sept. 28, 1962] 


MOTION FOR ACQUITTAL AND IN 

SUPPORT OF MOTION FOR DISMISS- 

AL OF INDICTMENT ALLEGATION 
THEREOF 


Come now, Richard Stevens and John A. Mackey, petitioner pro se, 


being first duly affirm according to law depose and say; we are the pet- 
itioners in the above-entitled cause and we move this Honorable Court 
to indulge in the matters stated herein: (1) Motion forAcquittal (pur- 
sant to Rule 29(a) of the Federal Rules of Crim. Pro.), also; (2) Motion 
for Dismissal of Indictment (pursant to Rules 6(B) (D); 12 (a) (B-2), 

43, 44 and 52(B); also the withdrawal of the pending Motion forward to 
this Honorable Court on the 17th day of September, 1962, because it is 
frivolous; wheretofore we further states that on the 30th day of August, 
1962, a Motion was filed to this Honorable Court for Dismissal of 
Indictment before the Honorable Judge Matthews and was denied on the 
14th day of September, 1962; we further wish to proceed without prepay 
of cost; or to give security thereof; and that we are entitled to the redress 


we are seeking in the matters; facts and conclusion of law we are stating 


herein: : 

Your, petitioners furthers that subsequent to the entry of the order 
and/or judgment dated the 30th day of August, 1962, that petitioner were 
not properly prepared because they (petitioners) are naive concerning 
law and aiso that petitioners, counseler had all on the research literature 
of your (petitioners) until they entered Court the 14th day of September, 
1962, thereby causing denial as follows; in the now pending Allegations 
stated below: 

Allegations 
Petitioners were not properly prepared for the following reason: 


Counseler for petitioner, Richard Stevens lead him to believe that he 
(counseler) was going to argue the Motion for Dismissal of Indictment, 
until the 13th day of September, 1962; (2) Counseler, also had all of 


the literature pertaining to the case of Petitioners; (a) thereby 
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they (petitioners) being naive concern the tenet of law, thereby was rud- 


imentary as far as law was concerned; (b) on the 14th day of September, 
1962, petitioners legal work was returned to them. 


The merits are herein stated as follows; (1) Petitioners were 
detained for twenty-nine (29) hour and forty-five (45) minute before going 
before the nearest judical officers; (a) Petitioners were arrest at 4:15 
A.M. and was held until 5:30 A.M. before a charge was placed against 
them; (b) was there probable cause for holding petitioners an hour (1) and 
fifteen (15) minute before charging them. See Rule 5(A) of Fed. Rules of 
Crim. Procedure, which say: 

. . .any person making an arrest without a warrant shall take the 

arrest person without unnecessary delay before the nearest available 

Commissioner or before any other nearby officers empowered 

to commit persons charged with offense against the laws of the 

United States ... 

Petitioners were taking before the Judge on the 25th day of June, 


1962. Counsel was appointed to represent them. Counsel was ineffective, 


incompetent and did not see that petitioners constitutional rights were 


scrupulously observed for the following reasons stated heretofore: (1) 
Petitioners were not given a full preliminary hearing; (2) Counsel was not 


properly prepared; (3) Counsel did not have ample time to discourse with 
petitioners concerning their (petitioners) constitutional rights; (4) the 
Judge did not have ample time to discourse with petitioners concerning 
their (petitioners) constitutional rights; (4) the Judge did not see to pet- 
itioners having a fair and reasonable preliminary hearing; nor did he give 
them reasonable time to consult counseler; nor did he let them introduce 
evidence in their behalf and/or cross-examine witness against them; (5) 
nor did the complainting witness testify against the petitioners; See, 

Rule 5 (8)-(C) and also 6th and 7th Amendment of Our Constitution. See 


the very recent Habeas Corpus case in this Court of, George Hart, Jr., 
where George Hart, Jr., obtained his liberty by Habeas Corpus simply 
because he was denied a full preliminary hearing, January, 1962, before 
Judge Curran. In petitioner's case he(petitioner) had been tried, convicted 
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and sentenced without counsel. Surely the unconstitutionality of the de- 
tention warrants speedy results. Petitioner's complaint was; of the un- 
constitutionality of the trial, in the Court above for reasons stated herein: 
Three Judge's i: the Court above sustained petitioner's argument, and 
remanded the case; Petitioner contends a speedy release is ‘the only 
appropriate procedure for this Court to follow, any retrial in this case 
would be double jeopardy, See the case of Brown, in this Court, where 
Judge Holtzoff ruled a retrial of Brown would be double Jeopardy; 
February 16, 1962; also Rule 5(c) of the Federal Rules of Criminal 


Procedure says: 


. .if the defendant does not waive examination, the Commissioner 
shall hear the evident within a reasonable time. The defendant 
may cross-examine witness against him and may introduce evid- 


ence in his own behalf . . .(Emphasis) 


On the 11th day of July, 1962, while the Grand Jury were trying to 


deliberate on a finding, petitioner (John A. Mackey) was inurement in the 
Grand Jury Room, and they inveigle petitioner into the Grand Jury Room 


trying to make him (John H. Mackey, petitioner) aberrant and toa better 
them in bring back a so-called true bill. On behalf of Allegation in support 
of rules and regulation governing the conducts of the Grand Jury in the 
Federal Rules of the Criminal are that the witness under question, the 


Attorney for the Government, a stenographer for the taking of evidence 
pertaining to the matters in question and an interpetor when needed. 


See Rule 6(D) of the Federal Rules of Criminal Proce. which is herein 
stated below: 


Attorney for the government, the witness under examination, 
interpreters when needed and, for the purpose of taking the 
evidence, a stenographer may be present while the grand jury is 
in session, but no person other than the jurors may be present 
while the grand jury is deliberating or voting. (Emphasis) 

See, Herzog v. U.S., 75S. Ct. 349. Having unauthorize people in the 


Grand Jury shows incompetence on their part according to Rule 6(B) 


| 
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which is cognizable to dismiss and grant, your petitioners the redress 
they are seeking in the above allegation for Acquittal and dismissal the 
Indictment. This clear proof in itself that the petitioners Constitutional 


Rights are and is being continuously violate under the Seal of Justice 


thereby depriving them of due process of law. This alone warrants a 
speedy release. In United States v. Feguer, 192 F. Supp. 377 (1961), 
the court held that statements made by the defendant at a time after arrest, 
during the permissible acitivities of "booking and when they were checking 
out his verison, were not admissible in evidence, and the fact that a com- 
mitting magistrate was not available did not justify officers in making 
use of the time for continued interrogation of the arrested person. 
(Emphasis) 
On the 20th day of July, 1962. your petitioners answer indictment 
before the Honorable Judge Curran without; (2) Counsels; (2) Counsel 
told petitioner (Richard Stevens) that he had another case of trial; (3) 
Counsel for petitioner (John A. Mackey) wasn't there either, according 
to Rule 44 of the Federal Rules of Crim. Procedure, which stipulates 
the following acquisition pertaining to the merits governing this is stated 
heretofore: 
If the defendant appears in Court without Counsel, the Court shall 
advise him of his rights to Counsel, and assign counsel to repre- 
sent him at every stage of the proceeding. . - 
See also the the Court of Appeals Ruling in, Gadsden v. U.S. 96 U.S. 
App. D.C. 162, 223 F. 2d 627, where the Court said,"It is the solemn 
duty of the trial Judge to make sure that Representation of an accused by 
counsel is not an empty gesture, but is the fulfillment of the spirit and 
purpose of the Constitution Mandate.” See Johnson v. Zerbst, 304 U-S. 
458, 463, 58 S.Ct. 1019, 1022, 82 L.Ed. 1461 (1938). See also, Justice 
Douglas, dissenting in Crooker v. California, 357 U.S. 433, 446-447 (1958), 
in talking about the right to counsel, said: 
. . .No matter how well educated and how well trained in the law 
an accused may be, he is sorely need of legal advice once he is 
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arrested for an offense that may exact his life. The irinocent as 

well as the guilty may be caught in a web of circumstantial evidence 

that is difficult to break. A man may be guilty of indiscretions but 
not of the crime. He may be implicated by ambiguous circumstances 
difficult to explain away. He desperately needs a lawyer to help 

extricate him if he's innocent. . 

See, Bute v. People of State of Ill., 333 U.S. 640, 68 S.Ct. 763, 92 L, also 
U.S. v. Morgan, 346 U.S. 502, 74 S.Ct. 247, 98 L.Ed. 248, also Pollard 

v. U.S. 352 U.S. 354, 77 S.Ct. 481, 1 L.Ed. 2d 393. This shows further 

proof of how your petitioners rights are being continously denied them under 
the due process law of the Seal of Justice. ! 

Trial was set for the 28th day of August, 1962, but on the day, that 
was set for trial your petitioners did not appear in Court nor did they 
(petitioners) know that the Trial was set back until four (4) or five (5) 
days later when Counseler inform your petitioner (Richard . evens); 

(1) (the trial was set back without either petitioners appearing in court); 
(2) (Counsel said, he had knowledge of this set back but didn't think it 

was necessary that he be in Court to oppose it); (3) this thereby deprived 
petitioners of a fair and speedy trial); (4) (thus deprived them (petitioners) 
of the fifth (5th), sixth (6th), seventh (7th) Amendment of the Constitution), 
also violated Rule 43 of the Criminal Procedure which states; 

The defendant shall be present at the arraignment, at every stage 

of the trial... i 

Now on the 14th day of September, 1962, the petitioners enter the 
Courtroom before Honorable Judge Matthews unable to defend themselves 
properly although they had spent many hours in research work preparing 
for the Motion for Dismissal of Indictment, filed August 30, 1962. Certain 
reason are stated heretofore; (1) Counsel lead petitioners to believe 
until the 13th day of September, 1962, that he would argue the Motion; 

(2) (Counsel let certain supposition on the Attorney for the Government 
part be admissible); (3) (petitioner asked his legal advisor could he 
object and counsel say it wouldn't be no use) (4) (than counsel made a 
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statement saying that on the day we (petitioners) answer indictment that 
they (counselers) were there); (5) (which is an aberrant statement that 
would fallacy the court to believe that they (counsels) were there when 
they (counsels) were not); (6) (the paradox statements that were made 
by the Government Attorney were); (a) (that he believe that the petitioners 
did not prepare their (petitioners) motion); (b) (that it (motion) was pre- 
pared by a supposed to be Jailhouse Lawyer; (a) (that an alleged description 
of the automobile in the indictment. with this erroneous statement and 
checking the indictment shows that no such description was there. See 
Rule 52(B) which says: 
Plain errors or defects affecting substantial rights may be noticed 


although they were not brought to the attention of the court. 
Merit and Conclusion Thereof 

(1) Petitioners were deprived on their (petitioners) constitutionals 
right by not have a full preliminary hearing. See the case of George 
Hart, Jr., supra. 

(2) Counsel for your petitioners was ineffective, incompetent and 
did not see to petitioners constitutional rights being scrupulously observed. 
See the Court of Appeals ruling of 1951 where the Court stated: 

‘A defendant in a criminal case may not legally be found guilty ex- 
cept in a trial in which his constitutional rights are scrupolously 
observed. No conviction can stand, no matter how overwhelming 
the evidence of Guilt, if the accused is denied the Effective Assistance 
of Counsel, or any other element of Due Process of Law without 


which he cannot be deprived of life or liberty. . Emphasis 
See, Coplon v. U.S., 89 U.S. App. D.C. 103. 114, 191 F. 2d 749, 760, 
certiorari denied, 1952, 342 U.S. 926, 72 S. Ct. 363, 96 F. Ed. 690. 


See also "Judge Holtzoff's opinion in U.S. v. Sampson, 161 F. Supp. 217, 
(Criminal No. 299-58) See also the Court of Appeals Ruling in Gadsden 


v. U.S., supra, also Johnson v. Zerbst, supra. 
(3) Petitioners were detained for an hour (1) and fifteen (15) minutes 
before any charge was placed against them at police precinct. 
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(4) Petitioners were further detained twenty-nine hours (29) and 
forty-five (45) minutes before they were brought before a judical officer 
who was empowered to commit person for offenses against the United 
States. See Mallory v. U.S., 354 U.S. 449 77 S.Ct. 1356, 1 L. Ed. 2d 
1479, also Giordenello vs. U.S. 357 U.S. 480, 78 S.Ct. 1245, 2 L.Ed 2d. 
1503. | 

(5) Petitioners did not have counsels at the indictment hearing. 
See Rule 44. | 


(6) Petitioners were not at the Court when their trial was set 
back, nor were counsel there. See Rule 43. 

(7) Petitioner (John A. Mackey) was entertain in the Grand Jury 
Room. See Rule 6(D) also Justice Douglas, dissenting in Crooker v. 


California, supra, also U.S. v. Feguer supra. 

(8) Attorney for the Government made two erroneous statement in 
open court. See transcript also see Rule 52 (b) supra. ! 

(9) Petitioners were denied a fair and speedy trial as lay down in 
the 6th Amendment of the Constitution, also 7. 

(10) Thereby denying petitioners due process of law; depriving them 
of their Constitutional Rights; violating all the above Rules as laid down 
by the Federal Rules of Criminal Pro. also further merits have been proven 
in open court that petitioners had no knowledge prior to the arrest that 
this car was stolen nor did they try to run which shows clear evidence 
that petitioners had no knowledge of this alleged crime. See Gadsden v. 
U.S. supra and Johnson v. U.S. supra also see the 5th Amendment of the 
United States Constitution. 


Conclusion of Law 
Wherefore your petitioners wish that this Motion For Acquittal 
to be taken into consideration that all the above statement made herein 
are true and the records will show proof thereof. Wherefore petitioners 
further prays that this Honorable Court will indulge in the facts stated 
herein and grant petitioners the redress they are seeking in the above- 
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entitled cause. Petitioners will forever prays that this Honorable Court 
will render a verdict that is satifisfactory to their cause. 

Respectfully submitted. 

/s/ Richard Stevens and 


/s/ John A. Mackey 
Petitioners (pro se) 


[Jurat] 
| Certificate of Service] 
[Jurat] 
Affidavit 

We, Richard Stevens and John A. Mackey, petitioners pro se, being 
first duly affirm and says: We are citizen, we are without fund or to give 
security thereof. 

/s/ Richard Stevens and 


/s/ John A. Mackey 
Petitioners (pro se) 


[Denied as frivolous - /s/ Schweinhaut J. - Sept. 28, 1962] 


[Filed Nov. 2, 1962] 


JUDGMENT AND COMMITMENT 
[JOHN A. MACKEY] 

On this 2nd day of November, 1962 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Bernard D. 
Lipton, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of UNAUTHORIZED 
USE OF A VEHICLE as charged and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
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IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of Sixteen (16) Months to Four (4) Years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/H.A.Schweinhaut 
United States District Judge 


[Filed Nov. 2, 1962] 
JUDGMENT AND COMMITMENT 
[RICHARD STEVENS] 

On this 2nd day of November, 1962 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Thomas R. 
Jones, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of UNAUTHORIZED 
USE OF A VEHICLE as charged and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 


of the Attorney General or his authorized representative for imprisonment 
for a period of Sixteen (16) Months to Four (4) Years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 


officer and that the copy serve as the commitment of the defendant. 


/s/H.ASchweinhaut 
United States District Judge 


[Filed Nov. 2, 1962] 


ORDER 
[RICHARD STEVENS] 

It is, this 2nd day of November, 1962. 

ORDERED that the above-named defendant - petitioner be and he is 
hereby authorized to proceed on appeal without prepayment of costs, and 

Further, inasmuch as it appears that (all) (portions) of the re- 
porter's transcript of proceedings before this Court will be needed for 
determination of the appeal, it is, accordingly, 

ORDERED that (all) * * * shall be prepared at the expense of the 
United States, and 

It is further ORDERED that the defendant's - petitioner's request 
for appointment of counsel on appeal be and the same is hereby referred 
to the United States Court of Appeals for the District of Columbia Circuit, 
as authorized by the Judicial Council of this circuit on October 12, 1962. 


/s/ 3H. A. Schweinhaut 
JUDGE 
11-2-62 


[Filed Nov. 2, 1962] 
ORDER 
(JOHN A, MACKEY] 

Let the applicant proceed on appeal without prepayment of costs. 

It appearing that all or certain portions of the stenographic trans- 
cript of proceedings before this Court will be needed for determination 
of the appeal, it is this 2nd day of November, 1962 

ORDERED, that all portions of the stenographic transcript shall 
be prepared at the expense of the United States. 


a x * x 


/s/8.ASchweinhaut 
Judge 
| Counsel on appeal will be appointed by the Court of Appeals] 
11/2/62 /s/ Schweinhaut J. 


